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CRIMINAL REVISION.

Before Mr. Justice. Harington and Mr. JusHee Chatterjee..

1909 SHEIK.H N'ASDB
Nov. 30. V.

EMPEROR.*
Penal Code {Act X L V  of 1S60) s. 186— Vohm(art.hi obsirucdnrf Puhlic Servants 

in the discharge of their pahlic functions— Releasing 'property attached by 
Civil Court peom 'under dufrcss warranin ismed under the PtihliG Demands 
Recovery Act (Benff. I  of 1S9S) awl the Villagn Chaukidari Act {Bcng. V I of 
1870) s. 45— Leriality of Warrant—Omission to ftpee.ify date of extension on 
the, face of it— Civil Procedura Code {A.at V of 1908) Order X X I , Bide 24 (2) 
— Execution hy person not named in the ivarrant—DdB\ia.tion of pou>crs hy Na'dr,

A distress warrant issued irador tho Pabiic Demands Recovery Act whicli 
has been extended beyond the original date of return, but does not bear on tlie 
face of it the altered date, is not a legal warrant under Order X X I , rule 24 (2) 
of the Civil Procednro Code.

A  warrant u.nder section 45 of the Village Chaukidari Act must contain the 
name of the person charged with the execution thereof, and cannot be legally 
executed by any other person delegated V>y tlie foruior for that purpose.

Whore the accused released certain buffaloes attached by tlie Civil Court 
peons, on the 2nd August, under two warrants addressed to tlie nazir, but 
endorsed by him to them, the one issued under the Public Demands Recovery 
Act, -which wa3 originally returnable by the 2(jth July but had been extended 
to the 8th August, without the alteration of tlie date apjiearing thereon, and 
the other under section 45 of the Village Chaukidari Act directed to the nazir 
but without naming any person therein as c^harged with the execution of it :-~- 

Udd, that they wore not guilty of an offonco under section. 1B() of the Penai 
Code, as the peons were not lawfully exocuiing tho warrants.

A WAERANT was isRued on, tlio 29th June 1909 by Moiilvi 
Abdus Samad, Beputy Collector and Magistrate of CJaya, acting 
as a Certificate Officer, under tlie Public Demands Recovery 
Act (Bengal I of 1895), for the roali/aation of arrea.rs oi oesses 
by the attachment of the niov cables of one Jumio Bibi and 
others. It was originally made returnable by the 26th July, 
but it appeared from an order recorded in the order sheet that 
the Certificate Officer had, on the application of tho nazir to

*** Criminal Revision No. 126i of 1909, a.:.;;ainst tho order of R. B. Gppon- 
shioldfi, Diatrict Magistrate of Gaya, dated Oct. 12, 1909.
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wliom it was addressed for execution, on tlio 23rd July, extended 
the date of Tetiirn to the 8tl\ August. The warrant, however, 
did not contain on the face of it the altered date> and there 
was nothing to show that the accused knew of the extension, 
ii second warrant was issued by the same Officer as a Magis
trate under section of the Village Chaukidari Act {Beng. 
VI of 1870), returnable on the 12th August, for realization of 
chaukidari salaries by attachment of the moveables of Burga 
Tjal, sir~panch, in the first instance, and then of Abdul Aziz 
Khan and other pancJm. Both the warrants were sent to the 
same nazir for execution, but he endorsed them to certain Civil 
Court peons by name. The name of the person charged with 
the execution of the warrant under the Chaukidari Act was 
not, • however, specified therein. The peons went with the 
warrants to the village of Juinlo Bibi and Abdul Aziz and 
attached certain buffaloes belonging to them on the 2nd August, 
The petitioners, who were the gomasta and bamhil of the 
debtors, thereupon went up to the peons, as they were 
removing the buffaloes, and released them.

They were tried and convicted by Babu Q\. K. Ghosh Chow- 
dhry, Second Class Magistrate of Gaya, under section 186 of the 
Penal Code, and sentenced, on the 6th October, to four months’ 
rigorous imprisonment and to fines of Bs. 50 each. An appeal 
from the said conviction and sentence was dismissed on the 12th 
by the District Magistrate who, however, reduced the sentences.

The petitioners then obtained a Rule from the High Court 
to set aside the proceedings on the grounds that the resistance 
to the execution was after the date specified in the iirst 
warrant, and that the resistance, if any, in respect of the 
second warrant was not to the person named therein as 
charged with its execution.
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Mr. Alvmad (with him Moulvl Mahomed Karim), for the peti
tioners. The first warrant was-time-expired on the face of it. 
It was, no doubt, extended to the 8th August, but the extended 
date was not mentioned in it. Refers to the Civil Procedure 
Code 5 section 148, and Order X X I, rule 24 (2). As to the

17,,'
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yecoiid warrant, section 45 of the Village Chaiikidari Act 
requires execution of it by tlie person named therein and does 
not permit delegation to others.

Mr. Monnier, for the Crown. The first warrant was a live 
warrant on the date of its execution, though the alteration and 
extension of the date of return did not appear on the face of it. 
The peons were, therefore, in fact acting in the lawful 
discharge of ‘their public functions. In Anand Lall Bera v. 
Empress (1) the warrant had actua,lly expired when it was put 
in execution. In Abinash Chandra Aditya v. Ananda OJmmdra 
Pal (2) the date of return of the warrant had been extended, 
but it is expressly mentioned in the judgment that notice of the 
later date was not given to the officer in charge of its execu- 
tion. This case is, therefore, also distinguishable, as in the 
present instp^nce the extension was made on the application of 
the same nazir to whom it was directed for execution. The 
nazir could himself have executed the warrant, and his 
knowledge of the fact of extension would in law l)e the know
ledge of the peons to whom he had lawfully endorsed the 
warrant. The omission of the alt ered date in. the warrant itself 
might be irregular under Ord(U‘ X X I, rule 24 (2), but it would 
not render a warrant, which was actiuilly in force, time ex
pired, or invalidate it so sis to aftVntt the culpability of the 
accused under section 186 of the Penal (k)de, inasmuch as the 
object of the warrant is only to inform the judgment-debtor of 
the decretal amount and costs : Emperor v. GanesM Lai (3) and 
Empress v. Avnar Nath (4). The judgment-debtor is only 
concerned with the amount of hi»s liability and not with the 
authority of the process server. As to the other warrant, it is 
true that section 45 of the Village Chaukidari Act requires the 
name of the person entrusted with its execution to be 
mentioned, but a nazir has always becm recognized as ihe 
proper officer for the execution, of processes in the mofussil 
in India, and his power of delegation of his functions in this 
respect to peons, by endorsement on the warrant, dates from

(1) (1883) I. I . K. 10 Cale. 18.
(2) (1004) J. L. K. 31 C&lc. 424, 42(5.

(:J) (1904) ;l  L, B. 27 All. 2B8 , 269.
(4) (1883) I, L, R. ,->■ AIL 3J8,
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1793: TJharam Chand Lai y. Queen-Empress (1), followed in 
)Sheo Progash Teimri v. Bhoop Narain Prosai PatJiak (2). The 
liCgislature in enacting section 45 must he taken to have con
templated this power of delegation in the case of a nazir. This 
section was not intended to deprive him of his general powers 
in this respect, and must be read consistently mth the same. 
Besides, it would be impossible in many cases for the nazir to 
execute personally aU warrants addressed to him under the 
section. Under the English. Law a person whose property is 
seized is entitled to know the authority under •‘. '̂hieh it is 
done, but the matter is not to be decided in accordance with 
English Law and precedents ; DJiamm Chcmd Lai y . Queen- 
Empress (1).
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HARTisrGTGN- AjSTb  Ch a t t e r j e i5 JJ. This is a Rule calling 
upon the District Magistrate to show cause why the con
viction and sentence mentioned in the petition should not be 
set aside or such other order passed, as tho circumstances may 
require^ on the ground that the resistance was after the date 
specified in the first process, and on the further ground that 
the resistance, if any, in respect of the second process, was not 
to the person named therein as charged with the execution of 
the process.

The petitioners have been convicted under section 186 of 
the Indian Penai Code. They appealed to the District Magis
trate, and the sentence passed on them was reduced to one 
month’s rigorous imprisonment. They now ask that the con
viction may be set aside on the grounds upon which the 
Buie was granted.

'N'ow, the resistance was made to the execution of two dif
ferent warrants, one under the Public Demands Beoovery Act 
and the other under the Chaukidari Act. With respect to the 
former warrant, the ground taken by the petitionervS is that, 
whereas it appears on the face of it that the returnable date 
of the warrant was July 26th, the resistance was not in fact

(1) (1895)1. h . R. 22 Calu. aOB,
603, (>07.

(2) (1895) 1. L. R.-‘i2 Calc. 739,
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oi¥ered by tlie prisoners mitil AiigiiBt 2nd. It is iirged on 
behalf of the petitioners that, as the warrant cotiid only be exe
cuted on or before the 26th July, there was nothing illegal in 
resisting its execution when the time during which it could 
lawfully be executed had expired. The xeply made by the 
Crown is that in fact the warrant had been exteaided until 
August 8th. Therefore the resistance was unlawful, because the 
warrant could be lawfully executed on August 2nd. Order X X I, 
rule 24, contains the provision as to what must appear on the 
process for execution, and, amongst other things, it is provided 
that in every such process the day shall be specified on or 
before which it shall be executed. It Avas,*'therefore, material 
that the warrant should bear a date on or before which 
it could be executed. Now, assuming that this warrant had 
been extended to August 8th, that date did not appear on the 
warrant. Therefore the warrant failed in an essential jjarti- 
cular,and was at the time of the resistance, on the face of it, not 
a good warrant. That being so, wo think the prisoners could 
not be convicted of voluntarily obstructing a public servant 
in the discharge of his public functions, because the discharge 
of the public function was tlie execution of a warrant, and 
the warrant at the time failed to show that it̂  could l)e execut
ed at the time when the resistance was offered to the public 
servant.

Further, in our view, the persons against whom the warrant 
was sought to be executed were entitled to see the warrant not 
only for the purpose of satisfying themselves as to the amount, 
but also for the purpose of satisfying themselves that the per
son who sought to execute the warrant against them was 
legally authorized so to do. When the warrant on the face of 
it did not confer that authority to the person who sought to 
execute it, we cannot see how the persons who resisted the exe
cution can be convicted under section 186.

Then with regard to the second point tlie q^uestion is per
haps one of greater nicety, '̂ Phe warrant was issued under 
sectioti 45 of the Ciiaukidari Act. The point taken is that 
under that section the person who is to execute a warrant
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must be named in it, and the warrant couid only be execut
ed by the person so named. In this case the warrant did 
not specify the name of the person who was to execute it, 
and it was not executed bĵ  the person to whom it was 
directed. In answer it is contended for the Grown that the 
warrant was directed to the naib-nazir, and he, by the 
practice, which has obtained for many years in this country, 
had general power to delegate the execution of processes to 
his subordinates. Therefore the warrant which was executed 
by a peon subordinate to the naib-nazir w&b being lawfully 
executed when the petitioner resisted the execution.

The words of section 45 of the Chaukidari Act run as follows, 
with regard to the particular issue of the warrant: “  The 
District Magistrate may issue his warrant for the realization 
of the chaukidar’ s pay from the members of the pancliayat by 
distress and sale of their moTeable prpperty, and shall therein 
charge some person, therein named, with the execution theieof ; 
and upon such warrant such proceedings shall be had as herein
before directed to be had on any writing issued for the recovery 
of any arrears of the tax by this Acb directed to be levied.”

Now, on the best consideration that we can give to the 
words of that section, we are of opinion that the warrant issued 
under that section must contain the name of the person who 
is to execute it, and that only the person who is named in 
the warrant as charged with execution can lawfully execute 
the warrant. The words in our view are sufficiently stringent 
to override any general power of delegation which a naib-nazir 
might have in eases in which his power has not been specifically 
limited by statute.

Eor these reasons, we think the petitioners could not be 
convicted under section 186 of resisting a peon in the execution 
of the warrant issued under section of the Chaukidari Act. 
The result is, that the Buie must be made absolute, the con
viction and sentence set aside, and the petitioners, if on 
bail, must be directed to be released from thoir recognizances.

Mule absolute.
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