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way in the 18th Century, and the validity ot the alienations E*f
has never heen questioned. - Jrom
Prasaw

It appears to us that the mineral rights must be regarded “grvem
as the property of the Raja. The appeal will accordingly be [ -
allowed. The plaintiff will get a decree declaring his title to Cuﬁiﬁfw
the mineral rights and for an injunction restraining the de-
fendants from working mines in Punchgachia. e will be
entitled to his costs of hoth Courts,

s, M. Appenl allowed.

APPELLATE CIVIL.

Bifore My, Justice Coxe and My, Justice Teunon, 1011
e’
, ' " July 1
ZAMIL AHMED uly 14
,‘ln

THE MAHARATAIT OF SIKKIM.®

Political dgent at Sikkim, Court of—FEgeeution of Decree—Transfer of
Decree for Breeution—Civil Procedure Code (Act XIV of 18R2) s.
220 A, (Aet T of 1808) ss. 43, 45,

By the notifications of the 20th Mareh, 1829, and 3rd October, 1907,
the Governor-General in Couneil declared that s, 229A of the Code of
Civil Procedure of 1882 (s. 45 of the Code of 1908) should apply to the
(fourt of the Political Agent at Sikkim.

A decree obtained in the Court of the Political Agent at Sikkim
and transferred for execution to a Court in British India, could
therefore he executed within the jurisdiction of that Court.

Areear by the judgment-debtors, Zamil  Ahmed and

others. ‘
On the 11th of January, 1909, the Maharajah of Sikkim
obtained a decree for a certain sum of mouev against one
Zamil Ahmed and others in the Court of the Political Agent
~ at Sikkim. The decree-holder got the decree transferred for
| exégution to the Court of the Subordinate Judge of Darjeeling

* Appeal from Original Order, No. 231 of 1009, against the order

of ¥F. E. Piffard, Subordinate Judge of Darjecling, dated March 29,
1909, |
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through the District Judge of Purneah. Un the 26th of
March, 1904, the decree-holder by an upplication to the learn-
ed Subordinate Judge prayed that the decree might be execu-
ted by attachment of the property of the judgment-debtors
mentioned in the application. The judgment-debtors objected
to the application for execution on the ground, inter alia, that
it not being shown that the Court of the Political Agent at
Sikkim was a Court established or continued by the authority
of the Governor-General in Council within the meaning of
wertion 493 of the Code of ('ivil Procedure of 1908, the execu-
tion could not proceed.

It appearved that by notifications on the 29th March, 1889,
and 2rd of October, 1907, the Governor-Gen:ral in Couneil
declared that section 229 of the Code of Civil Procedure of
1882 (now section 45 of the Code of 1908), should apply to
the Court of the Political Agent at Sikkim,

The learned Subordinate Judge overruled the objection
of the judgment-debtors, and allowed execution to proceed.

Against that decision the judgment-debtors appealed to
the High Court.

Bulby Umakali Mulherjee and Babu Kuliwant Sahai, for
the appellants.

Babu Provas Chandra M itter, for the respondent.

Coxe axp Truxox JJ. In this case the respondent ob-
tained a decree in the Court of the Political Agent at Sikkim.
An application was made to execute this decree in the Court
of the Subordinate Judge, Darjeeling. The appellant object-
ed to the execution; but his objection was overruled, and
hence this appeal.

- The first and principal point taken on his behalf 18 thfl‘c‘
it is not shown that the Court of the Political Agent at Sikkim
is a “Court established or continued by the authﬁmtv of the
Grovernor-General in Couneil,”” within the meaning of sect:on
43 of the Code of Clivil Procedure. It appears to us, however,
that this objection eannot be sustained. By reference to



YOL. XXXVII] CALCUTTA SERIES. 861

the notifications of the 20th March, 1889, and Srd UOcto- 1911

S
ber, 1907, it appears that the Governor-General in Connl :;};AMJL
. . . e ey » ., AumMEp
declared that section 229\ of the Code of Civil Procedure, now >
Tun

section 45, should apply to that Cowrt. This appears to us to ,, “50
show beyongd dispute that that Court is a Court established or «v Sixuin
continued by the authority of the Goverwor-General in Coun-
cil, because it is only to such Courts that section 45 of the
Code of Civil Procedure can be upplied by the Governor-ten-
eral in Council.

It has been argued that although the Court may be re-
garded as established or continued by the anthority of the
Governor-General in Council for the purposes of section 45,
it 1s net necessarily such a Court for the purposes of scetion
43 ; but, in our opinion, this view canuot be upheld. If it is
a Court established or continued by the authority of the Gov-
ernor-Greneral in Counecil, it is immaterial for what purposes
it was so established or continued.

-1t has also been urged that it has net been shown that
the decree could not be executed within the jurisdiction of the
Court of the Political Agent at Sikkim.

This, however, is a pure question of fact; and, as it was
not raised by the appellant before the Court below, we do not
think that we should allow it to be raised now.

Accordingly, we dismiss the appeal with costs. |

| Appeal dismissed
3. €. G.
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