
VUK X X .X V lllj VAU'XTTX  SERIES.

way ill the IStli C*eiitiiry, and tht* validitr ot tlie alienations 
has never been (loestioiied.

li appears to \ih that tlu- ininertii rights must he regarded 
its tlie property o f  the I la ja . I'he af)pt*al w ill aefordiugly he 
allowed. The plaiiitift' will get a decree declariitg his title to 
the iiiiiieral rights and for an injuiH-tion restruiiiing* the cle- 
tViidaidft from workin,a‘ mines in I’uiudi '̂uehia. Ifo w ill he 
entitled to his coRt‘? of hoih I'oiirts. 

s. .\f. Appeal aUoicfd.
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B ' f o n  Mr. J u s i tc :  Ooxv and } l i\  Jnsficc  Teii-noH,

ZAMIL AHMED  
r.

TilK M AHA RAJ AII OF SIKKIM .'-

Political Agtjnf a t  Sikhim, Court o f—Execiifion of Decree.— Transfer of
Deerec for Execution—Oivil Proccthirf Code (Act XIV of s.
m  A ;  (A c t  F  of 1908) ss. JfS. .j5.

By tlif'notifications of the 29th March. 1889, and 3rd October, 1907, 
the GovPHior-Geiieral in Cbimcil declared that s. 229A of the Code of 
Civil Proeedtire of 1882 (s. 45 of tho Code of 1908) should apply to the 
Ĉ oxu't of the Political Agent at Sikkim.

A decree obtained in the Court of the Political Agent at Sikkim 
and transferred for execution to a Court in British India  ̂ could 
therefore be executed within the Jurisdiction of that Court.

Afpe.il  by the jiidgmeiit-debtors, Zamil Ahmed and 
othera.

On the 11th of January, 1909, the Maharajah of Sikkim 
obtained a decree for a certain .sum of money against one 
Zamil Ahmed and others in the Court of the Political Agent 
at Sikkim. The decree-holder got the decree tran.sferred for 
execution to the Conxt of the Subordinate Judge of Barjeeling

* Appeal from Original Order, No. 231 of 1909, against the order 
of F. E. piffard, Subordinate Judge of Darjeeling, dated March 29, 
1909,
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1911 ihroiigii tlie Bistriet Judge of Puriieali. On tlie 26tli of
zTmr. Maifii, 190D, the det-ree-iiolder by an application to tlie learn-
Ahmid Subordinate Judge prajed that tiie decree niiglit be execu- 

tfd bv uttaeliment of the property of the judgment-debtorsMABAKA,fAH ?
ciF Sikkim, meiitioiied in the applieation. The judgment-debtors objected 

to tiie application for execution on the ground, inter alia, that 
it not being shown that the Court of the Political Agent ac 
Bikkim was a Court established or continued by the authority 
of the Governoi’-Geueral in Council within the meaning of 
.section 43 of the Code of Civil Procedure of 1908, the execu- 
tiou could not proceed.

It appeared that by notifications on the 29th March, 1889, 
and ;>rd of October, 1007, the Governor-Gentral in Council 
declared that section 229A of the Code of Civil Procedure of 
18S2 fiiow seetion 45 of tiie Code of 1908), slioukl apply to 
tlie Court of the Political Agent at Sikkim.

The learised Subordinate Judge overruled the objection 
of the judgment-debtors, and allowed execution to proceed.

Against that decision the judgment-debtors appealed to 
the High Court.

litihu UII Hi Jail i Mtfkherjee and Balm Kvlwant Snhai, for 
the appellants.

Biihn Proi'a.'̂  ( ’handra Hitter, for the respondent.

Cose akd Tefnok JJ, In this case the respondent ob
tained a decree in the Court of the Political Agent at Sikkim. 
An application was made to execute this decree in the Court 
of the Subordinate Judge, Darjeeling. The appellant object
ed to the execution; but his objection was overruled, and 
hence this appeal.

The first and principal point taken on his behalf is that 
it is not shown that the Court of the Political Agent at Siikim  
is a ‘ ‘Court established or continued by the authority of the 
Governor-General in Council,”  within the meaning of section

of the Code of Civil Pwedure, It appears to ua, however, 
that this objection cannot be sustained. By reference to
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tlie notifieaiions of tlie 29tli Mareiij. 1889, uml Oeto-
bei'j 19UTj it appears that tiie Governor-Oeneral iu Coiincii
declared tliat sectioa 229A of the Code of Civil Procedure, now
section 45, slioidd ai>ply to tiiat Court. This appears to iis to
sliow beyoiitl dispute tliat tliat C'oiirt is a C'oiirt established or Sikkim

eontiiiued by tlje autiioxity of the Goveruor-iTeiierui in Coiii;-
fii, because it is only ta siieli .Courts that section 45 oi the
Code of Civil Procedure can be applied l>y ihe G o v f n i o r - G e u -

eral in Couiioil.
It Las beeu arg'ued that aithoiigii thn‘ Court may be re

garded as established or continued by the authority oi' tbe 
Governor-General iu Council for the purposes of section 45, 
it is not net-essariiy such a Court for the purposes of seetioLi 
43; blit, in our opinion, this view cannot be upheld. If it is 
a Court established or continued by the authority of the Gov
ernor-General in Council, it is immaterial for what purposes 
it was so established or contirmed.

It has also been urged that it has not been shown that 
the decree could not be executed within the jurisdiction of the 
Court ts£ the Poiitical Agent at Sikkim.

This, however, is a pure question of fact; and, as it was 
not raised by the appellant before the Court below\, w'e do not 
think that we should allow it to be raised now.

Accordingly, we dismiss the appeal with costs.

Appeal di.wiiiised
S', €. n.
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