
CBIMINAL BEVISION.

Before Mr. Justice Cth^persz and Mr, Justice Sharfuddin,

1911 AMOBINI DASEE

June  ,?-5. '
DAESAN GHOSE.^-

Ee/ckw in Criminal Cascs—Poiter of a Division Bench of the High  
fjmirt io revhnc ita ju(lgm>:ni discharging a Rule before signatuir — 
Dischartjic: of ike aecusrd in a parf-heard ease fo r  absence, of re­
maining witnf:sss('.s li'ithaut eonsideradon, of the evidence alreadij 
on ihe TP.conl-~Gnm.inal Procedure Code (A ct V  of 1898) ss. 253, 
CM—Fraetiec.

It is fOJiipeteiJt to a Division Beiich of the High Courtj which has 
n'lToneoiisly diseharged a Hiile on a i)oint of law and a misapprehension 
of the facts in connection therewith, to review its judgment before it 
ha*? been signed.

In thi riiatter of the petition of (yihhnna (1), Queem-Empress v. 
Lalit Tiicari (2) ref erred to

Qiu'en-Empi‘i'ss v. Fo:t. (3) dis.̂ ented from.
Where a Magistrate, after some of the prosecution witnesses had 

Itt'eii heard by another Bench of Magistrates, discharged the accused 
because the other witnesses were' not present̂  the High Court set 
aside the order of discharge and directed him to dispose of the case 
iift(.*r argument with reference to the evidence already on the record.

Ox the lltli May_, lillO, the petitioner filed a complaiBt, 
before tlie Sub-Divisional Magistrate of Baraset, %gainst the 
urt-n.iifd, Darsan Gbose, eharging him with cheating and cri­
minal breach of trust. The ease was compromised and tlie 
aeensed discharged, on tlie 22nd August, on a petition pre- 
seiitt̂ d l)y him. Thereafter tlie petitioner applied to tlie same 
^Fag'istrate for a revival of the ease alleg’inf? that the petition 
of compromise was fraudulent inasmncli as it contained terms 
to wdiicli slie hnd not eonsent'ed. The Snl>-I)iTi.sional Offieei',

*Critnlnal Revision. Ho. 440 of 1911, against the order of B, N, 
Mfjol'erjee, Snh-Biviwonal Magistrate of Baraset, dated Jannafy 10,
inn.

cn a m )  t. t ./r ,  i4 Caic. 42. (2) (1899) i. L. R. 21 All. 177,
m) m m  T, L. E. 10 Bom. 176.
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aiter examining the petitioner and calling' for and recelTing* 
a report irom a subordinate Magistrate, issued a summons 
against tlie accused, on the Tth October, under section 41T of 
the Penal Code. The case was transferred to an Honorary 
Bench. The trial of the accused commenced on the 1st De­
cember, when three witnesses for the proseciition were exam­
ined. The accused then took an objection to the Jurisdiction 
of the Eeiich to hold the trial which was overruled on the 
14th December, whereupon he applied for, and obtained, an 
adjournment till the Tth January, 1911, in order to move tlie 
High Court for a transfer. On the 9th January the Sub- 
Divisional Magistrate withdrew the case to his own file and 
took it up the next day. The petitioner alleged that, as it was 
understood that the Hig'h Court would be moved for a transfer 
and there was a possibility of a trial (Je novo, she had not her 
remaining witnesses present. She applied for an adjourn- 
nunit to enal)le her to summon them, but the Magistrate re­
fused to grant it and passed the following order : ^TJomplain- 
ant present, ^o evidence is produced. Accused discharged 
under sei-tion 253 Cr. P. C. True— S. 41T I. P. C.’ ’

The petitioner, after an ineifectnal application to the 
Distrif't Magistrate of Alipore for further inquiry, moved the 
Higli Court and obtained a Eule to set aside the order of dis­
charge on the ground that the lower Court ought to have con­
sidered the evidence already on the record, and to have held 
that the same established a pHmn facie case against the ac­
cused.

The Eule came on for hearing before a Bench composed of 
Caspersz and Sliarfiiddin JJ., on the 16th June, 1911, but was 
discharged on the ground that the Sub-Divisional Magistrate 
had no jurisdiction to revive an order of discharge passed by 
another Magistrate. A  few minutes after the judgment was 
delivered, and before it was signed, the petitioner’s vakil drew 
their Lordships^ attention to the Pull Bench case of 3£ir 

‘Ahwad Hossein r. Mahomed AsTtaH (1), and pointed out that 
the Sub-Divisional Magistrate had revived an order of dis-

(1) (1902) I .L. E. 29 Gale. 726.
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(■hmge pa ŝeil hj liiinself. Tlieir Lordsliips siibseqiieutiy re- 
iiî ui'd tlie case.

Bnhii Bhudeh Chandra Uoy, for the petitioners.
Bdhu Pmhodh Kumar Das, for tlie opposite party.

C.iSPEK«z AND Shaeffddik ffrJ. WliGii this Buie was 
heard on the Kith .June last, we delivered judgment discharg- 
iiig tin' same., but on the same day, the case of il/?r Ahwad 
Tlosfifin V. Mahomed Ad'ari (1) was brought to our iiotiee, 
attd it siibseqiieiitly appetired that we were under a mistii>pra- 
Iipiision oil the facts of the case. As we had not signed our 
jiid '̂nieiii, we ihoug’ht it proper to hear both the learned vakils 
ag}iiii to-day.

It has been contended by the learned vakil for the op- 
positi’ I»arty that we cannot, having onc-e delivered our judg*- 
inent, review the same. We entertain no doubt that it is 
eompetent to ns to do so. The terms of section 369 of tlie 
Ciimiiia! Procedure Code are general, and we have not signed 
onr judgment. The same view may reasonably be inferred 
from the case of In the matter of the -petition of Gihhons (2) 
and a very extreme ease is that of Qiieen-Empress v. Lnlit 
Tmari where it was held that a judgment or order of 
ilie TTf̂ di Court is not complete until it is sealed m accord- 
f!Tif*e witlj the Biiles of the Court, and up to that time may be 
jiliered by the Judge or Judges concerned therewith without 
any formal procedure by way of review of judgment being* 
taken.

Oiir attention was called to a case of the Bombay High 
Court, Queen-Emprexs v. Fn,f (4). I f  that case is an authority 
for the proposition advanced, we must respectfiilly decline to 
follow it. We, therefore, proceed to consider this Eule on
the merits.

We are invited in this Rule to set aside an order of the 
I^epnty Magistrate discharging the accused, xinder section 263 
of the Cfiminal Procedure Code/ on the lOih January, 1911.

Cl) (1902) I. L. B. 29 Cale. 726.
m  (X«B6) T. Jj. R, 14 Calc. 4%

(3) (1899) I. L. R. 21 All. 177.
(4) (1885) I. I;. K. 10 ^om. 176.
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Tlie petitioaer cliarged tlie accused with an oifence imder sec­
tion 417 of tiie Indian Penal Code, but the accused was dis­
charged on tlie 22ud August, j.OlO, by the Deputy Magistrate. 
The petitionerj howeTer, obtained an order reviviEg liei* case 
from that _̂ Mag‘istrate, and it was sent for disposal by the 
Bench of Honorary Magistrates at Baraset, The Magistrates 
thereupon examined three witnesses. On the 9th January, 
1911, the Deputy Magistrate withdrew the case to his owa 
file, and, next day, passed the following order:— ‘ ‘'The com­
plainant present. No evidence is produced. Accused dis­
charged under section 25̂ > of the Criminal Procedure Code. 
True— section 417 of the Indian Penal Code.’ '

It is this second order of discharge that we are ashed to 
set aside on the ground that the Deputy Magistrate ought to 
have considered the evidence already on the record and to 
have held that the same established a iirima facie ease against 
the accused.

It is clear on the authority of the Full Bench in Mir Ah- 
wad Hossein v. Mahomed A&l‘ari (1), that it was conij)etent 
to the Deputy Magistrate to revive the case on application 
made to him. The case was regularly inquired into by the 
Baraset Bench. The only defect in the procedure is that the 
Deputy Magistrate has not said a single word in his order of 
the 10th January last to show that he had considered the evi­
dence in any way. What the petitioner now seeks is that the 
evidence should be considered.

We do not desire to fetter the discretion of the Deputy 
Magistrate in any way  ̂ but we suggest tHat he do fix a date 
and call upon both parties to appear on that day- Then, argu­
ments should be heard with, reference to the evidence already 
on the record. If, in the opinion of the Deputy Magistrate, 
the case should not be gone into any further, it will be com­
petent to him to pass an order of discharge under section 25S 
of the Criminal Procedure Code, which, in that event, walla
be a perfectly legal order to Tlie Hiile is made abs ôhite.
E. H. M. 'Rule nhmlufe^

(1) (1902) I. L. R. go Gale. 72$.
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