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We may add, that the ineideut appears to have been great- 1*“1
ly magnified. Musammat Mahi duly appesared in Couri and miimfmv,m
gave her evidence. The vonvictions ard sentences are, there- m- =
fore, set aside. We direct that the petitioners be dischurged EnrERroR.
from buil. iiw rule 1s made absolute.
Rule absolute.
E. 1. M.

CIVIL RULE.

Defore Mr. Justice Mookerieo and Mr. Juwstice Casperss.

KESHO PRASAD SINGIH {E’Mﬂ
r. Murch 23

SRINIBASH PRASAD SINGH.

Injunction—{Cuses where ingunction might be gronfed—Plaintiff out |
of possession—Prima facie cluim to the dispuled pmpwtjmfrre~
/ruublﬂ njury,

Where the plaintifi is out of possession and cluims possession, the
Court will refuse to interfere by grant of injunction against the defend-
ant in possession under a claim of right: but where the hzmtened
injury will be irreparable, an injunction will lie at the instance of o
complainant out of possession.

- No injunction should be granted in a case where there 13 no
foundation for any suggestion that the defendunts are about to cotw-
mit an act in the nature of waste.

- Where the plaintiff has unother adequate remedy, and where if
an injunction were granted it would be of the vaguest ckbcuptmn, 1o
injunction ought to be granted in such cases.

Ruvre obtained by the plaintiff, Kesho Prasad Singh.

The plaintiff ‘brought a suit for recovery of possession of
& large ‘estate, known as the Dumraon Raj, ou declarstion of
his title thereto, against the defendants, Srinibash Prasad
Singh and another. The suit of the plaintiff was decreed in
the Court of first m.stance Defendant Srinibash Prasad, who
is a minor under the Court of Wards, preferred an appeal to

| * Civil Rule, No. 1149 of 1911, in connection with Appeal frow
Original Decree. No. 41 of 1910, under section 45 of the Specific Re-
lief Act.
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the High Court. During the pendency of the appeal, the

- plaintifi-respondent obtained this Rule calling upon the defend-

ants to shew cause why they, as also their agents and servants,
should not be restrained by an injunction in the use and en-
joyment of the subject-matter of the litigation now in their
possession,

It appeared that there was no foundation for any sugges-
tion that the defendants were about to commit an act in the
uature of waste.

Mr. B. C. Matter, Bubu Provas Chandra Mitter and Babuy
Nurendra Chandra Bose, for the petitioners,

Mr. S, P. Sinha, Dr. Rash Dehari Ghose, Dabiw Rum
Charan Mitra and Babu Mohine Mohan Chatterjee, for the
opposite party.

Cur. adv. vult.

MookErjEe axp Casprmsz JJ.  We are invited in this
Rule, by the plaintiff-respondent in an appeal from orviginal
decree to graut an injunction upon the defendants-appellants
80 a8 to restrain them in the use and enjoyment of the subject-
matter of the litigation now in their possession. The circum-
stances under which the Rule was obtained ave not disputed,
and may be briefly narrated. The subject-matter of the liti-
gation is known as the Dumraon Raj estate, which was in the
possession of Maharani Beni Prasad Koeri up to the time of
her death, on or about the 13th December, 1907. Upoil her
death the Court of Wards took possession of the estate on
behalf of un infant Jung Bahadur Singh, now known as Maha-
raj] Kumar Srinibash Prasad Singh, alleged to have been adopt-
ed by the late Maharani and entitled to succeed to the Raj as
such adopted son. The plaintiff thereupon (,om.mem,ed this
litigation in the Court of the Subordinate Judge for recovery |
of possession of the estate, on the allegation that he was the
reversionary heir lawfully entitled to succeed to the properties
upon the death of the Maharani. The trial ldsted for many
months, and on the 12th August, 1910, a decree was made: 111 .
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favour of the plaintiff. On the 8th September following, the
defendants lodged an appeal in this Court, and obtained a Rule
for stay of execution as also an order for an ad-interim stay of

proceedings. (n the same date, the plaintift obtained a Rule Smw

upon the members of the Board of Revenus, under section 45
of the Specific Relief Act, to compel them to release the estate
in his favour. Both these Rules were discharged on the 2nd
March, 1910, The plaintiff thereupon obtained the Rule now
under consideration, calling upon the defendants-appellants to
shew cause why they, as also their agents and servants,
should not be restrained from spending any sums whatsoever
out of the estate; he also asked for an ad-inferim i1njunction
to restrain the defendants from spending any sums except such
sums us are necessary for the payvment of (Government revenune
and other public charges and rents due to superior landlords.
This prayer, however, was not granted.

In support of the Rule, it has been argued hy learned
counsel, that the defendants-appellants ought not to be allowed
to spend the income of the properties in their possession to
which the title of the plaintiff has been declared by the Court
of first instance, and that, in any event, the defendants ought

not to be allowed to spend anv sums 1in excess of what is

needed for the payment of Government revenue and other pub-
lic charcreq and rents due to superior landlords as also sums
needed for the management of the estate. Tt has been con-
tended in substanee that if the defendants are not so restrain-
ed, they may spend the whole of the income of the estate, as it
is alIégec} they have done in the past, and that plainly they have

o authority to appropriate to their own use monies which
Tanp:’?’m the plaintiff. In answer to the Rule it has heen

argued, that the question of the title of the plaintiff is still in-

oon‘crovwsy that in spite of the decision of the original Court,

it cannot be mqmmm@d that the plaintiff has any fair pma}wnf “

‘pf Suceess: that, in any event, the plaintiff has other remedies
at his disposal; and that, in anv view. the plaintiff cannot by
an injunction practically compel the defendants to manage the
estate at their cost for his benefit, After careful considera-
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tion of the arguments which have been addressed to us on both
sides, we ure of opinion that the application for an injunec-
tion ought to be refused.

It may be conceded that the plaintiff now eccupies a pusi-
tion of some advantage by reason of the decision in his favour
by the original Court. If the application for injunction had
been made during the pendency of the trial in the Court below,
the defendants could undoubtedly have contended that the
injunction ought not to be granted until the plaintiff had es-
tablished, as put by Lord Cottenham in Clayton v. Attorney
General (1), that he has a fair prospect of success, or, as ob-
served in other cases [Preston v. Luclk (2), Challender ~.
Royle (3), and Republic of Peru v. Dreyfus (4)], that he has
made out a probable or prima fucie case. Let us assume, there-
fore, that as the plaintiff has made out his title after a pro-
tracted trial in the Court of first instance, he has a prima facie
claim to the disputed properties. But this by itself is not suffi-
cient to justify the grant of an injunction. Tt is well settled
that, as a general rule where the plaintiff is out of possession
and claims possession, the Court will refuse to interfere by
grant of injunction against the defendant in possession under
n claim of 1‘*§gﬁhiﬂ: but where the threatened injury would be
irreparable, an injunction will lie at the instance of a com-
plainant out of possession, though in jurisdiction where a dis-
tinction 1s made between a Clourt of Tiaw and a Court of F T‘qum
such injunction has been refused even agams’c irreparable in-
jury, if the title has not been established at Iaw and no action 8
to establish it has heen brought: Strelley v. Pearson (5), Har- -
man v. Jones (6), and Wilson v. Townend (7). In this coun-
lry, however, we are not embarrassed by the distinction be- -
tween a Court of Law and a Court of Equity; in any event, in
the case before us, the plaintiff has commenved a suit for de- -

claration of h]q title and has been f%ucceqsful in the omgm"tl -

. (‘(mr’(

(1) (1834) 1 Coop. femp Cott. 0 (1) (1883) 38 Ch. D. 348, '360 ‘
189. ‘ (5) (1880) 15 Ch. D. 113.-

(2) (1884) 27 Ch. D. 497, 505, (® (1841) 1 Cr. & Ph. 299.

(3) (1887) 36 Ch. D. 425, 486. - (7) (1860) 1 Dr. & Sm. 324,
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"

The principle, therefore, to be applied here is that, unless
hrreparable injtiry is threatened, the Couwrt will not grant an
injunction to the plaintiff who is out of possession as explained
in Lowndes v."Bettle (1), where the decisions were reviewed
ond classified Uy Kindersley V.C.  As the learned Judge point-
ed out, the remedy by injunction is afforded more liberally ic
a complainant in possession to protect that possession than to
one out of possession to protect the property until possession
can be recovered by law,

The same doctrine has been recognised in numerous de-
cisions in the American Courts as based on sound prineiples
of justice, equity and good conscience;and it has been repeat-
edly ruled that a defendant in possession will not be enjoined
from the use of the property in controversy, unless it is made

to appear that the complainant will otherwise lose the fruits

of his action if he establishes his title. The leading decision
upon the point is the case of Snyder v. Hopkins (2), where Mr.
Justice Brewer laid down the principle that, pending an action
for possession, while the title is disputed and still finally un-
determined, the defendant ought not to be restrained
from continuing in possession  and from the ordinary
natural use of the premises and the enjoyment of all benefits
which flow from such possession. If, however, the defendant
should attempt to commit any act in the nature of waste, the
Court will interfere by injunction to restrain him. A gsimilar
view was affirmed in Hunt v. Steese (3), Williams v, Long (4)
and Taylor v. Clarl (5): see also Ldoyd v. Trimleston (6),

and Fingal v. Blake (7). In the case before us, there is no
~foundation for any suggestion that the defendants are about
_to commit an act in the nature of waste; the plaintiff, therefore,
_ 18 not entitled to an injunction to restrain them in the enjoy-

. ment of the propeﬁiés gtill in their possedsion.

1) (1864) 38 L. J. Ch. 451: (1) (1900) 120 Cal. 290

S MKL T 85, - 61 Pac. 1087.
. 42) (1884) 31 Kansas 557; - {5Y (1898) 89 Fed. Rep.
- 3 Pac, 367. ‘ ‘ (6 (1829) 2 Molloy R1.

(3) (1888) 75 Cal. 620; = (7) (1828) 2 Molloy 50.
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'
Apart from the reason just stated, it is clear that no in-

junction ought to be granted in the case before us as the plaint-
PrasaD -

iff has another adequate remedy. It is plain that the plaintiff
can execute the decree he has obtained and (herebv bt;un

full and ample relief. It is also obvious that the injury ap-

prehended by the plaintiff is susceptible of perfect pecuniary
compensation; in fact, the plaintiff has obtained a decree
for mesne-profits during the period of dispossession. . No-
doubt. the mere fact that damages are recoverable is no ob-
jection to the grant of an injunction in cases where such da-
mages would not be an adequate compensation for the injury,
for instance, where the amount of the damage cannot be ac-
curately computed or where the amount cannot be adequately
proved : Jordeson v. Sutton Gas Company (1). Here, however,
there is no solid ground suggested in support of the view that
the plaintiff will not be amply compensated for any injury.he:
may suffer if the injunction is refused. Consequently, as an
equally efficacious relief is available to the plam’clﬂ? the Court
will not grant an injunction. ' o

Lastly, it may be observed that if an injunction were
granted, it must necessarily be of the vaguest description.  As
already stated, the plaintiff prays that the defendants should
he restrained from spending any portion of the income of the.
estate except for pavment of Government revenue and other
similar demands or rent payable to the superior landlord. This
is manifestly unreasonable, because the plaintiff cannot in jus-
tice call upon the defendants to manage the estate for him
at their expense. The learned counsel for the plaintiff,
therefore, conceded that the injunction if granted should
be so framed as to leave it open to the defendants 1o
spend such portion of the income as might be needed for the
management of the egtate. But any iniun’eﬁon"sd framed,

‘Wmﬂd ohviously lack precision, and oonqeqnentlv, ‘become

valueless. Tf the plaintiff should subsequently- applv 4o this

Court to proceed against the defendants for alleged vmlatxon of

the mmnm‘mn and if the defendants should nlead ‘chat any

(1) [1899] 2 Ch. 217,
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‘disputed sun.s they had spent were needed for the protection
of the estate, the Court could hardly undertake to determine
the validity of the objection; the result would be that the in-
junction, by reason of indefiniteness would be practically use-
less. Under circumstances like these when the plaintiff really
‘seeks to obtain control over the expenditure of the income of
the disputed property during the pendency of the litigation,
.ne appropriate remedy is rather by the appointment of a re-
ceiver than by the grant of a vague and indefinite injunction.
Inour opinion, the objections we have explained are, each of
them, fatal to the grant of the injunction.

The result, therefore, is that the Rule is discharged with
costis.

§. C. G. | Rule discharged.

APPEAL FROM ORIGINAL CIVIL.

Before Sir Lawrvenee H, Jenkins, K.C.L.E., Chicf Justice,
and Mr. Justice Woodroffe.

McINERNY
V.

THE SECRETARY OF STATE FOR INDIA *

Cause of action—Amendment of plaint—Seeretary of State for India
in Council—detion in tort—Notice of suit—LCivil Procedure Code
(Aet T of 1908) 5. 80—Amendment of plaint, when not permis-
sible—TLeave to withdraw.

Where notice of an action against the Secretary of State for
India in Council rvqmred under section 80 of the Civil Prosedsra Code,
pomted to o suit b%@d on negligence, and the original plaiv.
on that basis, and i ithgas subsequently sought to amend
setting up a cause of e, A1 NTSATICE ! -

Held, that such ame

Leave to withdraw sun

Arrrar by the
indement of Wlet
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