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The grandmother, Musummat Champabati Kumpi, - has
made very definite allegations against her daughter-in-law in
her petition of objection. Those should be enquired into by
the District Judge, recording the evidence on both sides.

With these remarks we set aside the order of the learned
Distriet Judge and send down the case for him to deal with
the application of Musummat Jaiwantl umri on the merits,

Bach party will bear his or her own costs of this appeal.

We direct that the rvecord be sent down at once,

S, A AL A Appeal allowed
case remanded.

(RIMINAL EEVI‘*:»IOI\

Lefure Me, Justice Caspresy and My Justice Sharfuddin,

KANGALL SARDAR
v.

BAMA CHARAN BHATTACHARJ LE.*

dJurtsdiction of igh Couwrt—Power to revise an order of acquitial at
the instanec of a private party—Decision on o point of local juris-
diction and not on the merits—Criminal Procedure Code (4ot ¥
of 1808) ss. 423, 439 (5)—Practice. ‘

Section 439 (5) of the Criminal Procedure Code does not bar the
jurisdiction of the High Court to interfere with an order of acquittal
o1 an upp}i(,utiou made at the instance of a private party.

Where the Appellate Court set aside a conviction and sentence
on the ground that the place of occurrence was outside the local limits
of the trying Magistrate’s jurisdiction, overlooking the provisions of
s. 331 of the Code, the High Court set aside the order of acqmttal zmd
directed a re-hearing of the appeal. .

What the Appellate Court has to find is whether the oﬁfenee, of
which an aceused is convicted, has been made out not with refervence io
any dispute as to jurisdiction, but on the merits and in acco'rdance‘

with the evidence.

Ox the R21st August, 1910, the petitibner lo&«md a' cOiﬁ- ;

' plaint,umler sections 143 and 379 of the Penal Gode, agamst

*Cmmm.}] Revision, No. 486 of 1911, <1gm'n:st the ordor of W
Heveock, Distriet \mestr’xte of Bmdwan, dated Feb. 16, ]911
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Bawma Charan Bhattachavjee, and iliru Sheikh, before the
Yub-Divisional Ufficer of Khulna, which was made over by
him to Babu Prokash Chunder Dutt, a local dub-Deputy
Magistrate, for trial. The story for the prosecution wus that
Hiru with sbout 20 or 25 sthers cut and rewoved paddy frow
the complainant’s land in Kastosali ciur under the orders of
Bama Charun, Hem Banerjee and Sasi Bharvati, and that e
complainant remonsirated with them wheveupon some of them
went to beat him and he ran away. The trying Magistrate
convicted the two accused, on the 23vd November, 1910, and
sentenced Bama Charau to a fine of Rs. 50, 1n default to one
month’s rigorous imprisounent, and Hivu to rigorous imprison-
ment for 45 days. They appealed to the Distriet Magistrate of
Burdwan who, by his ordey duted the 16th February, 1911, set
aside the conviction aud acquitted the appellants. The order
was in the following terms:—

“This case cannot stand for two reasons. The place of ocoenrrence
is alleged to be Kastosali chur. Kastosali chur lies within the eri
- minal jurisdiction of the district of Nadia. Secondly, Kastosali chur
is in the klas possession of Government, and a raiyatwari settlement
has been made of the lands. The story of the prosecution witnesses
must be false, if the place of oceurrence and the land in dispute is
actually in chur Kastosali. _

I sent back the case to the S. D. O. with reference to these
points. The 8. D. 0. examined a witness to show that village Kasto-
sali not chur Kastosall was meant. I cannot accept this explana-
tion in view of the statemoents of the witnesses. Mowze Wastosall is,
it is true, in the crimival jurisdiction of this land, Al the wituesses,
however, say that the land in dispute is in chur Kastosali, a very dif-
ferent, thing "

The petitioner thereupon moved the High Court and ob-
- tamed the preseut Rule.

| ‘B‘u(m dtulya Charun lj()r‘*;f’, for the I?t‘titiﬂht‘?lﬁ‘l ‘
Mr. K. N. Chanudhuri, Babu Hewmendra Nath Sen and
Babw D. N. Bagchi, for the opposite party.

. & . . .
CasrErsz anp Suamrrvppin JJ.  This Rule is directed
against an order of acquittal by the Distvict Magistrate of
Burdwan &itting as an Appellate Court.
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A prelimivary objection has been raised by the learned
couusel showing cause that we ought not to iuterfere in revi
sion with such wn order, and he has cited the provisions of
sub-section (9) of section 459 of the Criminal Procedure Code,
That sub-section runs as lollows:—""Where under this Code
an appeal lies and wo appeal is brought, no proceedings by
way of revision shall be entertained at the instance of ihe
party who could have appeuled.” The contention is that, as
Government alone could have appealed against the order ot
the District Magistrate, we ought not to interfere in revision,
But this axgument overlooks the words “at the instance of the
party who could have appealed.” We are not here dealing
with an application for rvevision at the instance of Govern-
ment. The petitioner 1s the vomplaimant, and we entertain
no doubt that we can deal with an order of this kind in ac-
cordanee with the practice of this Court iu a series of cases.

The order we propose to pass 1s one which 1s usually
passed, that is to say, ithe District Magistrate must re-heur
the appeal. He overlooked the provisions of section 531 uf
the Code, and based his judgment on the fact ascertaived by
local enquiry, not by the trying Magistrate but by the Sub-
Divisional Officer, that the scene of ocewrrence was chur
Kastosali, which is within the criminal jurisdiction of the
neighbouring district of Nadia. The District Magistrate says
“The story of the prosecution witnesses must be false if the
place of occurrence aud the laud in dispute is actually in
chur Kastosali.” We do not follow that reasoning, Whéit
the District Magistrate had to find, i in o case under scctmus"
143 and 379 of the Indian Penal Cod(,, a5 whether those
offences had been wmade out, not with refevence to any dis-

pute as to jurisdiction hut ou the merits and. in accordance

with the evidence. The District Magistrate has ot i)i‘()p(é';‘l}f
considered the case, | I

We must, therefore, make the Rule absolute, set d,Sl(]P ’the ‘;
order acquitting the accused persons, and dirvect the Dlstl‘l(,.t
Magistrate to re-hear the appeal. |

E. H. M. Rule: absolute,



