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1911 is weak. These matters are all s-uspicions, and liad I  to decide
Buoy tlie case on tlie question of fact, tliey would liave to be care-

kIm aS r M ly  considered. As it is, boweTer, I need not express any
RaI'jit on tliis part of tlie case.

Lal I  find for the plaintiii‘,, and give judgment for liim witli
KAMtiKAR. 2

c . E. B " Ju dgm ent fo r  lAaintiff.

PEIVY COUNCIL.
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i9 i i

March 28 i C H A N D E A B A T I  E U M A E I .
May 18.

[On appeal from the Higrh Court at Fort William in Bengral]

Eindu lau-—Marriage— Validity of marriage—Evidence and recogni­
tion of marriage—Marriage of insane person whether valid—Pre- 
simption as to performance of alleged marriage—Degrees of In- 
saniiij—Bites and ceremonics of marriage.

The respondent’ s claim (as opposed to that of the appellants who 
were distant agnates) to letters of administration depended upon 
•whether the deceased was her father, and whether he was legally mar­
ried to her mother. The Courts in India had differed:

Seld, (affirming the decision of the High Court), that from the time 
of the alleged marriage the deceased and the respondent’s mother had 
been recognised by all persons concerned as man and wife, and so 
described in important documents, and on important occasions. Their 
daughters were respectably married as would be natural in the case 
of legitimate children; and that all these facts following upon a cere­
mony of marriage îvhieh undoubtedly took place (though its validity 
was attached), afforded an extremely strong presumption in favour of 
the validity of the marriage, and the legitimacy of its offspring.

Mdd, also, that the objection to a marriage on the ground of the 
mental incapacity of one of the parties must depend (as held by the 

Court) on a question of degree; and that in this case the evidence 
of mental infirmity was wholly insufficient to establish such a degree 
of that defect as to rebut the very strong presumption in favour of the 
validity of the marriage. >

The established presumption in favoiir of the marriage applix^d to 
th© forms and ceremonies necessary to constitute it a valid marriage ;

* Present: L oed A tkinson, L oed R obson, Sib A rthtjr W im o n  
AKD M r. Ameee At-t,



aiid sucli forms and cercmonies had been riglitly lield by tlie High Court
to have been presumably propei'ly performed. Motrji

L ai/
Appeal from two decrees (11th April, 1905), of tlie Higli

i^H A N PR A B A T I
Court at Calcutta, wiiicli reversed tliree decrees (14tli xlpril, K tt m a h i. 

llHMi) of tke District Judge of Bkagalpur.
Tile objectors in au applicatiuu for the grant oi letters 

ol administration were the appeiluuts to His Majesty in 
Council.

The question at issue in this appeal was the validity of 
the marriage of Ishri Persluid and Girjabati, the parents of 
the respondents Lagan Dai and Chandrabati Kumari. Girja­
bati died long since, and Ishri Pershad died on 31st July,
1902 and the present appeal arose out of applications made 
by the appellants and respondents respectively for the grant 
of letters of administrutiou to his estate. I f  the marriage 
be held valid then the respondents (or one of them) are ad­
mittedly entitled to letters of administration. Should the 
marriage be found to be invalid, it is not disputed that the 
appellants Mouji Lai and Baburam, ŵ ho were distant agnates 
of the deceased, would be entitled.

The facts are sufficiently stated in the Judgments deli­
vered by the High Court (P.iRGiXER and W o o d r o f f e , J.J.), 
which were as follows: —

P a r g i t e h  J .  “ These three appeals arise out of two applications 
made to the District Judge of Bliagalpur in 1902, for letters of admin­
istration to the estate of Ishri Pershad, who died on 31st July, 1902, and 
left an estate valued at about Es. 38,900 nett. One of his daughters,
Chaiidrahati, applied in case No. 18 of 1902, and another Lagan Dai in 
case No. 31, and Mouji Lai and Baburam, the sons of his paternal cou­
sin, applied in ease No. 23. Each of these applicants was opposed hy the 
others, and while the relationship of the two cousins was not disputed 
they denied the legitimacy of both th© daughters on two broad grounds, 
namely, that th© marriage o f Ishri Pershad, wlio was insane, with 
Girjabati, tlie mother of the two daughters, was invalid, and that they 
were not begotten by him.

‘ 'The District Judge found thp,t the daughters were the legitimate 
offspring of Ishri Pershad, but that his marriage with their mother 
Girijahati was invalid for two reasons; first, that Ishri Pershad was in ­
sane at the time and could not contract a valid marriage, and secondly, 
that the marriage ceremonies were defective and invalid. He, there­
fore, granted letters of administration to the cousins Mouji Lai and
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1911 Baburam and dismissed the-daughters’ applications. Against his deci-
sion the daughters luive now appealed in case Xo. 23 and their appeals 
are No. 160 and 235 of 1903. Chandraliati has preferred an -appeal 

V. against the Judge’ s decision in her oivn case No, 18, but Lagan Dai has
C h a n m a b a x i  appealed against the dismissal oi" her application No. 31. The 

K u m a b i . daughters were arrayed against each other in the lower Court, but
have made c o m m o n  canse gainst the cousins.

“ The facts of the fami!y-Hfe are the.se :— l,-ihri Pershad lost his iirst 
wife and two children almost at the same time. The District Judge 
has found that they died in C%ait 1263 F.S., i.e., in March-iipril, 1850; 
that their loss so affected Isiiri Pei-shad’ s mind that he became insane. 
These findings have not been contested in these appeals. Tshri Pershad 
800)1 afterwards married a second ife, Girjabati, dauguters of urse 
Burga Dayal.; and the District Judge has found that this marriagii 
took place in Fliagun 126S, i.e., February-Mareh 1857. Ihe daughters 
have not seriously contested this iinding and v̂e see .no rea.sou to differ 
from it. <^irjabati gave birth to these two daughters, and though the 
cousins asserted that they were not the offspring of Ishri Pershad, the 
District Judge has found tiuit they are legitimate, and this finding has 
not been controverted before us.

“ The only questions, then, which have been argued Jiefore u-s are 
two, namely, fird, whether the marriage with Girjabati was invalid 
because Ishri Pershad was absolutely insane at the time, and because 
no valid ceremony was performed and therefore whether the daughters 
lire legitimate children; and, sccondli], whether they are fit persons to 
administer the estate.

“ The main points which we have to consider in the first question 
are two: First, whether Ishri Pershad was absolutely insane at the 
time of the marriage, and, secondly, w’hether the ceremony was duly 
perfonied.

‘ ‘With rc^gard to the first point, it appears from the eviJcnc:' tii",: 
after an attempt by the cousin Mouji Lai, to have Ishri Pershad declar­
ed insane in 1873, was set aside by this Court on the ground of irregu- 
lax'ity, tlie Divstrict Judge declared him insane, and appointed his wife 
Girjabati to be guardian of his person in 1877. It  is also clear from the 
evidence that the sudden death of his wife and childi’eu preyed on Ishri 
Pershad’s mind and was the cause of his becoming insane; and the 
question ari.ses whether the insanity began before or after the second 
marriage. Girjabati made an application to the Collector (Ex. M.) on 
the 13th of May 1857, stating Ishri Pershad has recently became in­
sane; and her father, Durga Dayal, wdio was managing the estate on 
her behalfj stated in a pottah, Exhibit B, granted in September, 1859, 
that he himself had been appointed under a general powder of attorney, 
dated the 6th of Api'il 1857: . so that Ishri Pershad was plainly con­
sidered iasaiie at that time. Since the second marriage took pl& e, only 
about a month before April 1857, I think, he could not have been com­
pletely sane at the time of that marriage. It  is necessary, however, to 
decide what was the character of his mental unsouudness then, for 
while the daughters do not Jidmit any insanity, the cousins assert that
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he was absolutely mad then, and was kept in coutiiicment from the 
time of the marriage. Iht'v have adduced witness to prove this, but 3Joi'ji
I think, their statements iirt* ex;iixgo!-ated and tutored. I’wcnty ywirs’ Lai*
ticatinent of that luu'sh kind, if ho had been absohitely mad and also 
violent or dangerous, would not have improved his mental condition, ^
when hi' was t'xaniined by a Mtinsif in the Lunacy Proceedings in 18"?, 
his stuteraeni indicates no violence, but simply that he was talkative 
and subject to some foolish hallueinations. That kind of mental iin- 
youndne.ss appears to have been the form his insanity took, and it was 
a natural result of the severe grief he had undergone on the loss of 
his Jir!>t v̂ 'ife and children. Its tirst stages would be marked by mental 
d(‘pres,sion and weakness, which wotdd not have made him incapable of 
knowing what he was doing. Henee, I think, that that was his mental 
condition at the time of tlie secoiul nuirriage, and that he was not in­
capable ot uuderfetaiiding the ceremony. He would be quite capable of 
aeceptinn: the new wite atul assenting to the nuirriage and the state­
ment that the second marriage wâ  ̂ arranged in the hope that it might 
have a beneiicial efl'ect on liini, may 1)e taken in, a perfectly good tuid 
honest sense. Upon this finding, it is not necessary for me to consider 
the elaborate avgiimeuts which have been addressed to us by both parties 
whether a marriage contracted by a really ■ insane person, is or is not 
invalid according to Hindu Law.

"W ith  regard to the second poiut, the eotisins assert that the mar­
riage was forced on Ishri Pershad by Girjabati’s father, because she had 
then passed the ordinary marriage age, that he was carried off to her 
father’s house for the marriage, that the ceremony was a mere pretence 
and that the esseiitial incidents of it  were not observed. They have ad­
duced evidence to support these ayertions, but I do not think it trust­
worthy. Some of the witnesses Avere mere boys at that time 
who could not have been expected to notice sttch formal 
incidents carefully. All the witness speak to a numlier of 
details and defects in the proceedings \vhich it is impossible 
that they could now remember after a lapso of about forty- 
fire years, for there was nothing so special in the circumstances 
03- in the sub-sequent married life of Ishri Per.shad and Cliriabati as to 
impress such particulars on their memories. The part ascribed to the 
Mahomedan, Dhuman Mian, is incompatible with Hindu custom. I 
have DO doubt that these witnesses have been tutored and their descrip­
tions are unworthy of credit. On the other hand, the social position 
Ishri Pershad and Girjabati, and the estimation in which they were 
held for years afterwards, entirely negative the stoi’y put forward by 
these witnesses. Tliere w’as no commotion in the caste at that time or 
afterwards. Ishri Pershad and Girjabati always lived together as hus­
band and wife; several children were born ; the daughters when niar- 
riag^bfe were married into respectable families withont the faintest 
imputation against their legitimacy; Girjabati was always treated as 
Ishri Ferslmd’ s real wife and her position was never disputed in the 
proceedings taken to declare him a lunatic. Farmeshwari Pershad, om* 
of the witnesses for the cousins who has made piirticiilarly strong as-
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1911 persions, described her as Isliri Persliad’ s wife in a receipt, Exhibit E,
wliicli lie giive, iu 1887, and lie twice signed Lagan Dai’ s name for lier 
in her petition and her vakalutnania in 1903, in which she described 

~v~ herself as Ishvi Per shad’s daughter. If there is any truth in the im-
Ckandbabati puta-tions now made by these cousins, it is liardly credible that they 

K umaei. imputations forward when opposing Girjabati in the
matter of Ishri Pershad’ s insanity in 1873 and 1877. On the contrary, 
Mouji Lai described her as Ishri Pershad’ s wife in his petition, Eshibii 
K, iu 1873. One of the cousins, Babu Ram, signed her name for her as 
Ishri Pershad’s wife in a deed. Exhibit 3, that she executed in 1877, 
and ideiitifted her as such when it was registered. He has not ventured 
to give his own deposition in this case. Moreover, the way in which 
these cousins have now put forward these imputations is significant. 
They profess to have known such facts from the very beginning, yet in 
paragraphs 3 and 6 of their written statement they say they havu 
come to know of them as if only recently. W e think the undoubted 
facts are of greater weight than the wonderful recollections of the wit­
nesses, and that this is a case in which the presumption mentioned in 
Brindahun Ohandra Karmohar v. Ohundra Karmolcar (1), may well be 
applied, namely, that all the necessary ceremonies were complied with. 
In fact, the wliole history of the family is consistent only with the view 
that the marriage ŵ as a valid one. The evidence to disprove that 
should he strong, distinct and satisfactory; see the remarks in 
liOpez V. Lopez (2). But there is no such evidence. I, therefore, find 
that the marriage ceremony was validly performed.

“ On these findings I hold that the daughters were the legitimato 
children of Ishri Pershad, and that they are entitled to get letters of 
administration to his estate. But since Lagan Dai’ s application on her 
own behalf was dismissed by the District Judge, and she has not api* 
pealed against that, letters of administration can only be given to 
Chandrabati who has appealed. We, therefore, set aside the District 
Judge’ s order and direct that letters of administration be given to 
Chandrabati on condition that she gives security for Rs. 3,000.

WOOBROFFE J. I  think that the evidence, in particular the conduct 
of the parties and the documents which have been referred to in the 
judgment of my learned brother, and also in the argument of the 
learned vabil for the appellant (Chandrabati), establish the marriage, 
and that the respondents’ (Mouji Lai and Baburam) evidence is not 
reliable and does not establish its invalidity,

“ In the petition of objection the respondents admit that some form 
of marriage -was gone through, but the allegations against its validity 
are of a vague character. It was alleged that the marriage was in­
valid, because it took place without the performance of the necessary 
rites prescribed by the shasims, and rendered obligatory by long stand­
ing usage. The case as made out in the evidence is that absolutely no 
ceremonies of any kind were performed and that the marriage was one

(1) (1885) I. L. R. 12 Calc. 140. (3) (1885) I . L . R . B  Galc. 706, 732.



which was brought about by fraud and force, but as to which there is 
no suggestion in the petition of objection of the respondents.

“ The other ground upon which it is alleged that the marriage was t,at,
void is that assuming that the marriage iu fact took place, and was x.
in other respects valid, it was yet invalid because Ishri Pershad was a 
lunatic at the time. Assuming that the marriage of a lunatic is in­
valid, as to which there is at any rate authority to the contrary, 1 
agree with my learnt*d brother in holding that it lay upon the respon­
dents to establish that tbe unsoundness of mind was of such a character 
as to render the aiarriage invalid, and that there is no sufficient or 
reliable evidence before us from which -̂ ve can come to the conclusion 
tbat the Tinsoundness of mind M’as of such character as would render 
the marriage; invalid by reason of the fact that Ishri Pershad was in­
capable of accepting the bride during the marriage ceremony and 
oi' understanding what was going on.”

The appeal w'us aecordiug'ly allowed.

On tins appeal,
E, U . ?Jddis, for the appellaiitj contended tliat Isliri Per- 

sliad was riglith' held on. the evidence to have been insane at 
the time of his marriage; and that by reason of such insanity 
his marriage was invalid according' to Hindu law. Eefex- 
ence was made to Bodhnarain Singh v. Omtao Singh (1); and 
Hancock v. P eafj (2). The lower Courts have both held that 
Ishri Pershad was insane; the only qiie.stion was whether his 
insanity was sufficient to invalidate the marriage. The Dis­
trict Judge had rightly held in the evidence that the marriage 
ceremonies were not properly performed, and that the mar­
riage was consequently invalid for that reason also; that de­
cision had been wrongly reversed.

Ross and G, A. H. Bran mm, for the respondentsj were 
not heard.
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The judgment of their Lordships was delivered by
S ir  A e th ite  W il s o n . This is an appeal against two 

decrees o f the Calcutta High Court, dated the 11th April, 
1905, ’̂ I'hich reversed certain decrees of th”? Bistrict Judge of 
Bhagulpur.

(1) (1870) 13 Moo. I, A, 519, 527. (2) (1867) L. R, I. P, & P, 835,840



Tlie wliole proceeding’vS arise out of some conflietiiig ap- 
Mowi pli(‘ations for the grant of letters of admiiiistratimi to tlie 

estate of one Isliri Persliatl, who died on the 31st July, 1902. 
jTjj, present appeal the only claims in question are those 
of the respondent Chandrabati, alleged to be a dangliter of 
the deceased, and that of the appellants, who base their claim 
on their position as somewhat distant agnates. It is admit­
ted that the agnates are entitled if Chandrabati is not. The 
question therefore is, whether Cliandrabati and a sister of 
hers, w’ho is not a party to this appeal, are daughters of Isliri 
Pershad, and that again depends upoii wliether he was mar­
ried to their mother Girjabati.

On tliat question the Courts in India have difered, the 
BistTH-t Judge (leeidii)g against the marriage, and the High 
Court in favour of it.

Their Lordships are of opinion that the view taken by 
the learned Judges of the High Conrt is correct.

Ill the judgment of Partiger, J., it is clearly and con­
cisely shown that from the time of the alleged marriage I.shri 
Persliad and Girjabati were recognised by all i)ersons con­
cerned, as man and wife, and so described in important do­
cuments and on important occasions. Their daughters were 
respectably married as would be natural in the case of legiti­
mate children; and these facts following upon a ceremony of 
marriage which undoubtedly took place, though its validity 
is attacked, afford an extremely strong presumption in fa­
vour of the validity of the marriage and the legitimacy of its 
oifspring.

On two grounds it is songht to impngn the efficacy of 
the marriage. It is said, first, that the alleged hiisband was- 
at the time completely insane, so much so as to be incompe­
tent to enter into a marriage.

Their Lordships agree with the learned Judges of the 
High Court in thinking that, to put it at the fiighewt, the 
objection to a marriage on the ground of mental incapacity 
must depend on a ciuestion of degree, and that in the present 
ease the evidence of mental infirmity is wholly invsnffieient to
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establish such a degree of that defect as to rebut the extreme- 19̂ 1
ly strong presumption in favour of the validity of marriage. M ouji

The second ground of attack -upon the marriage rested 
upon the allegation that the forms and ceremonies 
to constitute a valid marriage had not been gone through on 
the occasion in question.

On this point also the opinion of the learned Judges of 
the High Court was in favour of the marriage, and their 
Lordships think, rightly. To such matters of form and cere­
mony the establislied presumption in favour of marriage un­
doubtedly applies.

For these reasons their Lordships will humbly advise Bis 
Majesty that this api^eal should be dismissed.

The appellants will pay the costs of the respondent Chan- 
drabati, who alone appeared in the appeal.

'Appeal dismissed.
Solicitors for the appellants 1 and 2 : Theodore Bell Co.
Solicitor for the respondent Chaiidrabati: TU. TF. Box.
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