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Tlie exi.sieiice of lootings to ii wall, in the eircumsiancci- of tlic 
ease, raised the presumption, tiiat the laini covering sucli i’l'otings 1k!~ 
loaged to the owner of the wall, to which they appf-rtaiu.

Where a wail was constructed by the defendant on the land 
covering plaintiff’s footings, and after its completion, a suit was 
brought bj’ the plaintiff for trespass, the plaintiff not having l>een 
guilty of delay or acquiescence: —

Held, that the proper remedy was by way of mandatory iiijunc- 
tioix ordering the demolition of the defendant’s wall.

ArpEAli by the plaintiff, Miillali xVbdiil Hossuiii, from tlie 
jutlgni€iit of iletcljer J.

Tlie pluiutit Avas the owner of tJie premises IŜ o. IT, Ê sru 
Street, in Calcutta, wliicli lie Ixad pureliased in 1004. These 
premises were bounded on tlie soutb in part by a passag'e, and 
ill part by tbe premises JN’o. 10, Exra Street, belonging' to the 
d-efendant. Some time in the montli o£ December 19t')8, or 
in the month of February 1909, a wall 12ft. Sin. in length,
1ft. lin. in widtb and 12ft. 5in. in beiglit was erected by tlie 
defendant in the immediate proximity o! tlie plaintiff’s pre
mises, and the point in dispnte-in tlie suit was wlie»tlt.er tliis 
wall was or was not a trespass on tbe plaintiff’s land.

The southern boundary wall of the plaintiff’s building, 
which was an old one, had at its basis on the south a spread
ing egurse or footings of the width of 1ft. lin. and it was on 
the land covering these footings that the defendant’s wall 
was built. The lateral extension of the cornices of the plaint-

* Appeal from Original Civil, No. 43 of 1910, in Suit No. 490 of 1909.
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i t ’s house, corresponded precisely with the southern exten
sion of the footings.

It was contended by the plaintiff  ̂ that the land occupied 
by the footings belonged to him, that the defendant’s wall 
constituted a trespass, and that the stability of his building 
was prejudicially afiected by the erection of the defendant’ s 
wall. The plaintiff instituted this action on the 15th May, 
1910, praying for a declaration of his right to the land, for a 
mandatory injunction for the demolition of the defendant’s 
wall and for damages.

The defendant denied that the land in dispute belonged 
to the plaintiff or that his wall constituted an encroachment 
and contended that “ inasmuch as the Calcutta survey plan 
of 188T-93 made under the Calcutta Survey Act (I of 188T) 
showed that the plaintiff had no land beyond the outer face 
of the southern wall of his premises No. 17, Ezra Street, the 
suit was not maintainable as it wms in effect a suit to set 
aside demarcation of boundaries made under the provisions of- 
that Act.”  The defendant took the further plea that in any 
event the plaintiff’s claim was time-barred inasmu^ch as the 
wall in dispute occupied the site of an ancient wall of his own 
which had existed there for more than thirty years. There 
was a considerable conflict of testimony on this point, evidence 
being produced on behalf of the plaintiff to the effect that tlie 
site of the present wall was previous to its erection occupied 
by a narrow drain.

The conveyance granted to the plaintiff on the purchase 
of No. 17, Ezra Street, showed the premises to be bounded as 
follows:— “ On the north by jSTo. 18, Ezra Street, on the south 
by narrow lane, on the east by the house and premises No. 16, 
Ezra Street, now or lately belonging to Hoop Churn Chunder 
and on the west by Ezra Street.”  The Survey Plan of 1887- 
93 showed the plaintiff’s premises to be bounded on the south 
partly by a public passage and partly by a covered in'"area 
belonging' to the defendant’s premises, but did not shew 
either the drain sworn to by the plaintiff or the ancient wall 
sworn to by the defendant.



VOL. XXXVllIj CALCUTTA SElilES. 689

Tiie suit came on for hearing before Metclier J. and on 
the 4tli April, 1910, liis Lordship dismissed the suit with costs. 
His Lordship came to the conclusioii tliat there was nothing 
in the coavej’'anc€ to shew that the plaintiff had any title to 
the land in question, and that the survey map she\Ted clearly 
that the plaintiff’s premises did not extend beyond the south 
wall of his premises. On tlie question of footings his Lord- 
sliip observed

‘•How does tlie plaintiff in these cdreumstaiices get any title to this 
piece of It . is said, and it appears to he true, that the footings
of the foundatioii of the plaintiff’s south wall uiideriieatli the soil pro
ject over this piece or narrow strip of land, and there is or has been 
an underground drain there. That these footings do in fact project o%'er 
this piece of land there can he little doubt. In my opinion that does 
not give the plaintiff a greater right to the land than lie has acquired 
by adverse possession by putting his footings on the defendant’s land. 
It is wholly wrong to presume in favour of a person who has put under 
ground footings for his foundations that the whole of the sui'faee of 
the land up to the Heavens and to the centre of the earth becomes 
his. By putting the footings of the foundation into the land of which 
he cannot show thart' he is the owner, he cannot become the owner of 
the surface -above it. It is not a case where the plaintiff shows that 
he was, the. original owner he having built his foundations on his own 
land, i.e., absolutely on that narrow strip of land.

What are the rights of the plaintiff ? This house is of old struc
ture dating back for many years. He has a right to maintain the 
footings of his fouudation on that strip. He says he has the right 
to the use of the drain which is said to exist on this piece of land. 
I am not satisfied that the drain belongs to the plaintiff’s premises. 
If it has been his I think that the probabilities are that he deliberately 
abandoned it many years ago wdien the Corporation of Calcutta intro
duced the system of main drainage in connection with these houses-. 
One of the plans show that the passage extended to the east with con
nection to the plaintiff’s house.

The evidence establishes that the only right the plaintiff has is to 
have maintained underneath, the footings of his foundation. Has that 
right been interfered with ? It is said that the stability of the plaint
iff’s house has been threatened. The plaintiff’s house is worth about 
Rs. 90,000. If there was any evidence on which one could rely that 
the stability of the plaintiff’s, house was jeopardised by the. new. w'all 
by having additional weight on the footings, that would be a strong 
case to order the defendant to take down, wholly or in part this wall 
so as not to endanger the plaintiff’a strxictui:e. The expert evidence of 
Mr. Johnstone, however, really comes to nothing. He cannot say 
whether it has or is ever likely to endanger the jjlaintiff’ .s structure. 
I do not believe that the erection of a small wall abutting on the plaint-
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1011 iff’s narrow wall added such additional weight to the foundation of 
the plaintiff’s premises that- it is likely to effect injuriously the stability 
of the plaintiff’s house,

111 my opinion no case has been made out, calling upon the Court 
to interfere. The plaintiff has failed to prove that he is the owner of 
the narrow strip of land on which the wall has b.een built. He has also 
failed to px-ove that the stability of the house has in any way been 
affected by the erection of the wall. The suit fails and must b© dis
missed with costs on scale No. 2.”

From this judgment the plaintiff appealed.

Mr. Brannfeld (witli liiin Mr. Morison)^ for the appellant. 
Every one builds his liouse on liis own land and the main wall 
must necessarily be on the land of the owner, To whomsoever 
the wall belongs, to him belongs the land on which it stands. 
The footing's are a part of the Avail and, therefore, the land on 
wliicli the footing’s are laid, belongs to the owner and the land 
above the footings must a fortiori belong to the owner. A  j)re- 
sumption, therefore, in this ease exists that the land botli be
low and over the footings is the plaintiff’s, and his possession 
and that of his predecessors and their enjoyment for a very 
long time are sufficient title in the plaintiff. Tlie onus is on 
tlie defendant to disprove. He has not discharged that onus., 
'Fhere is only one case aa to the question of footings and foun
dations: Mayfair Property Co. v. Johnston (1).

Mr. Mehtt! (with him Mr. B. C. Mitter), for the resjiond- 
ent. The survey map of 188T shows that there is no opening 
between (he plaintiff’s wall and the defendant’s. This is con
clusive against the plaintiff and even if this be not so, the de
fendant has had his wall there flush with the plaintiff’s wall 
for over 30 years, and therefore limitation bars the plaintiff’s 
suit. It is true that there are some cases decided against the 
defendant’s view, but here the survey map must be considered, 
as by that survey the boundary was settled.

Mr. Bf am fields in the course of his reply, was stopped.

JBifKiJfS C.J. The litigants in this suit are two neigh
bouring house-owners, the plaintiff being the owner of No. IT,

<1) [1894] 1 Ch. 508, 516.
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Ezra Street, and ilie (lefemlant oi No. 16, Ezra Street, ie the 
town of Caleutta, and tlie poiut iu dispute is wlietlier a wall 
wliicli in Beceml}er 1908 or FebruaiT 1909 was erected by tlie 
deleadaat ia tlie immediat-e proximity of tlie plaintiff’s pre
mises was or was not a wrongful eneroacliment entitling tke 
plaintiff to relief in tliis Court.

Tlie plaiiitifi alleges that the wall was hiiilt on his land, 
and that it therefore constituted a trespass. The defendant 
on the other hand denies this, and he goes ■on 'to plead that 
even if it was hnilt on the plaintiff’s land, still it occupied 
the site of an old wall of his on that land which had stood 
tliere for more than ihiriy years; and so, he says  ̂ any claim 
hy way of trespass now fails.

The case came in the first instance before Mr. Justice 
Fletcher who decided in the defendant’s favour, his view being 
that the plaintiff had failed to establish that the site of the 
wall as it now stands was the property of the plaintiff. On 
the second poiut he expressed no definite opinion. ,

W e first then hare -io see how far the plaintiff has suc
ceeded in establishing' his title to this piece of land, apart 
from any possible subsefj[uent encroachment. The southern 
wall of No. IT, Ezra Street, faces in part on a public lane 
and in part on a portion of the premises No. 16, Ezra Street. 
At the base of this wall there now exists, aTid there 
has existed ever since the wall was constructed, a spread
ing courtie or footings of the width of l-3in. on the .south 
side of the -wall of No. 17. It is on these footings that the 
defendant’s wall stands. Now, are these footings within the 
limits of the plaintiff’s land? It is not suggested that the 
title-deeds in this case contain anything that is opxiosed to 
that view. The description of the parcels in the deed brought 
to our notice certainly does not iiegatiTe the idea that these 
footings were built within the limits of the plaintiff’s land. 
On theaother hand, ŵ ê have it that these footings have been 
there for a great length o£ time, and I think it is a fair pre
sumption in the circumstances of the case to hold that they 
W€xe not placed there wrongfully. I see no ground for pre
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suming a trespass on tlie part of tlie plaintiff's predecessor 
•when lie constracted tiiat •wall. Tlie inference tkat I would 
ratlier draw would be tliat wlieu tliese footings were placed in 
tlie position that tliey now occupy, tliey .were.placed,witBin 
the limits of tlie land belonging to tlie plaintiff’s predecessor 
and now belonging to tlie plaintiff. This view. I think re- 
cei-ves some corroboration from the fact that the lateral ex
tension of the cornices of this house towards the south cor
responds precisely with the southern extension of these foot
ings.

Before us, indeed, no serious attempt has been made to 
s-apport this finding of the learned Judge, and I do not hesi
tate to come to the conclusion that the plaintiff has established 
that these footings are within the limit of his property. While 
the defendant has not sought to sustain his case on the ground 
which found favour with the learned Judge he has- urged 
before us and has made it his principal point that the new 
wall of which complaint is now made in fact occupies the s-ite 
of an old wall that stood there for more than thirty years. 
If that he so, obvioiislj  ̂ he would have a very good answer 
•to the plaintiff’ s claim.

How, how does the case stand as to that? The onus 
clearly rests on the defendant. Has he discharged that onus?

‘After discussing the evidence his Lordship said: — ’
These circximstances appear to me not merely to throw con

siderable doubt on the evidence of the defendant but convince 
me that the old wall of the porch was, as the plaintiff maintains, 
not flush with the wall of No. 17. Therefore the defendant’s plea 
that his new wall occupies the site of the old wall fails. The 
just conclusion from this is that there has been an -unlawful 
encroachment. Now, if that be so, there is a wrong in respect 
of which the plaintiff is entitled to a remedy. In the prayer 
of his claim he seeks a declaration, a mandatory injunction 
and damages. In the view, I take it is unnecessary to enter 
into the question of damages, but I think the plaintiS is en
titled to a mandatory injunction, and in the circumstances it 
appears to me that that is his proper remedy. To begin with 
I do not think that there has been any delay or acquiescence



on the plaiutifi's part. Tlicre is a conflict of ei’idence on this
point as between Alxhil AH and Ram Cbarn Law, and of tlie 
two versions I prefer that of Abdul Ali, It is true that tlie 
wall lias been fompleted or was completed before the suit was 
brought, still we are here concerned with trespass on the laud 
of' the plaiiitilf, a trespass not carried out as the result of long 
and eontinuous work but of work completed quietly and 
promptly; not oulr has a trespass been committed, but the 
trespass is one which still continues and will hereafter eon- 
tiiiue to be committed as long as the wall remains in its pre
sent site. That being so, I think the proper remedy is by 
way of mandatory injunction. The case appears to me to 
come clearly within the law as established in Chapter X  of the 
Specific Belief Act, and I think that in accordance with what 
is provided in section 55 it will be right for us to compe] 
the defendant to pull down so much of the wall as is an en
croachment on the land of the plaintiff, that is to say so m»ich 
of the wall as stands OYer the 13 inches to which the plaintiff 
has established liis title in this suit. As I have said, there 
is no case for damages, but the plaintiff will get his costs 
both of the suit and the aifpeal froni the defendant.

A month’s time is allowed to pull down the wall, with 
liberty to apply if necessary.

WOODROFFE J. I agree.
Appeal allowed.

Attorneys for the appellant: Bonnerjee tj- Bonnerjee.
Attorney for the respondent: B. C. Eazra.
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