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Bc/ore Mr. Jmiice Cote, and Mr. Jvstice Ten non.

SHASHI BIlUSHAN B E E D
Îtty 9.

JOTl-NDEA iSATH itU l CEOWDiiEY."

rartition, suit for—Procedure—Amendment of plaint hy order of
Court altering naiure of suit—Acquiesccncaby plaintiff—Appeal, in
disregard of amendment of plaint, not barred.

It is incumbent on the Court, in a suit for partition, to come to a 
clear and definite finding that the plaintiff had title to the property, 
before xn’ocoeding further into the case, and a judge on appeal should 
also observe the same procedure.

Bidliafa liai v. Ham Chariter Ilai (1) referred to.
If the Judge, on appeal, finds the question of title to the property 

ill favour of the plaintiff, any finding on the question of possession 
does not debar the Judge from affirming th© preliminary decree for par
tition passed by the first Court and does not justify him in remanding 
the case to the lower Court for retrial.

At the hearing of the appeal, the Judge held that the plaint 
should be amended and the i l̂aint was accordingly amended with the 
acquiescence of the plaintiff, so as to alter the nature of the suit.
A fresh written statement was filed by the defendant and fresh, issues 
were framed. These facts did not preclude the plaintiff from filing 
an appeal, within the time allowed by limitation, if, on reflection, he 
thought that the action taken by him in amending the plaint was 
injudicious.

Second A p p e a l b y  tlie legal representatives of Skaslii 
Biiusan Beed, the plaintiff.

This was a suit for partitioij of immoveable property.
The allegation in the plaint were, inter aMa, that Mathura- 

natli Roy Chowdhry and Priyanath Roy Chowdhry had equal 
shares in the properties mentioned in schedules A and B an
nexed to the plaint. After the death of Mathnranath his

* Appeal from Order, No. SO of 1910, against the order of .F. Roo,
District Judge of 24-Pergs., dated Nov. 26, 1909, reversing the decree 
of Mahim Chandra Sarkar, Subordinate Judge of that District, date<!
May 12, 1909.

(1) (1907) 12 0. W. N. 37.



lyii sliure (levulved iipou iiie defeEdaiit, and the share of Priya-
Shashi iiaih upon liis three suns. The sons of Priyanath mortgaged

their share to one Miraa Ahmed Beg. The said Mirza, in 
execution of his own mortgag’e-decree and also in execution of

JOTINDRA . ,
N a t h  money-decrees obtained by others, pureliased the properties 

CiiowimRY flispute and took possession of the same. Un the death of 
the said Mirza, his estate was taken over by the Administra- 
tor-General of J3engal, who had his name registered under 
the Laud Registration Act. Subsequently in a partition suit 
in the 'High Court amongst the heir of the said Mirza, the 
properties described in schedules A and B were allotted exclu
sively to the eldest sou of the said Mirza, viz., Guznafar. The 
plaintiff purchased tlie interest of Guznafar in the properties 
in dispute. The plaintifl; was in possession of his undivided 
share in tlie aforesaid properties jointly with the defendants 
and had liis name registered under tlie Land Registration xict. 
The defendants having refused to partition the lands amicab
ly, the plaintiit brought this suit for partition and separate 
possession of his share.

The defendants virtually admitted the plaintiJi’s right to 
the properties described in schedule B to the plaint, but denied 
his title to the properties in schedule A, and with regard to 
these properties, the defendant contended, inter that
tlie defendants had acquired title to the said properties by 
iulverse possession and that the plaintifs were not entitled to 
ihe reliefs sought.

The Subordinate Judge found in favour of the plaintiffs 
on the questions of title and possession and passed a pre
liminary decree for partition.

On appeal, the District Judge held that the suit was I’eally 
a suit to obtain declaration of title and possession. The view 
was accepted by the plaintil’s pleader and the plaint ŵ as 
amended and the ad -valorem court-fee for a title suit was paid. 
The Judge then remanded the case to the Court below*̂  for re
trial.

Against this order of remand, the legal representatives 
of the plaintiff ajjpealed to the High Court.
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Buhu MaJicndranath Hoy (with liiiii Bahu Biiiinckaiidra IMl
Midlik)^ for tlie appellant. Tlie appelluiit’s title to and pos- Shashi

session of some oi tiie juiiit propeities m suit beiug udmitted, 
tile suit ought to have beeix regarded ii suit fur partition and 
tile court-fee fjliould liave been takea as such. Bidhata Mai Nath

V. M-am Chariter Eai (1). See also Mohendro Cliandm Gan- OsowDHEy. 
§idi Y. Ashutijsh GmiguU {2). Tlie decrees of Laud llegistra- 
tiou Court are evidence of possession: SJnjarna Swndari Dasya 
Y.Mahomed Zarip (3). As regards tlie admissiou of tUe 
pleaders iu iiie Court below, tbey being on points of law are 
not binding: Beni Bevshad Kocri v. Dudhnath Roy (4).
Tiie remand order is illegal. The preliminary decu’ee lias 
not been set aside even. Tliere should be a decree for parti
tion for the plots in schedule B, at any rate, title to, and 
posse,ssion in, which are admitted.

Bahu Samtchandm Hoy Chaudhurl (with him Balm 
Lalitmolum Banerji), for the respondent. The judginent 
of the District Judge is quite correct. He finds that the 
suit is not a bona fide suit for partition. Ad valorem Court- 
fee must be paid and was paid. The appellant is precluded 
from questioning the remand order, it being made at his iu- 
stanee and for his benefit. The case of Bidhata liai v. Ram 
Chariter Bai (1) is distinguishable, further, here the group 
of properties regarding w’hich possession and title is admitted 
are situated at a quite different place and far away from those 
regarding which there is real dispute. The title has not been 
found in favour of the appellant. If the appellant has lost 
his title by adverse possession, he cannot get relief by bring
ing a partition suit.

Bahu M'ahendranath Roy,  in reply. Possession of one 
co-sharer is possession of another. The remand vraa neither 
at the instance of, nor for the benefit of, the appellant. The 
learned Judge took one view of the law" and the pleader for 
the appellant partially admitted the same. The pleaders be
low were prepared to pay the court-fee as on a suit for re
covery of possession ,but they 'would not admit that the plaint-

(1) (1907) 12 0. W. N. 37. (3) (1907) 9 0. L. J. 91.
(2) (1893) I. L. R.'20 Calc. 763- (4) (1899) I. I.. U. 27 Calc. 156,

VOL. XXXVlllj OxVLCUTTA 8EH1EB, 083



m  mMAlS LAW EEPOETS [VOL. XXXYIII

Roy 
Chowdhet.

iif was out of possession. Tlie lower appellate Court lias not 
Shashi dealt witli the proper issues in tlie case. Tlieoreticaliy, tlie

appellant might have come up in appeal here the day after
 ̂  ̂ the order of remand was made, but he has appealed in time,
Nath ' and the proceedings in the first Court which were, taken im

mediately after remand could not be a bar to his getting 
relief. W e w'ant the case to be tried on the pleadings as it 
stood before the order of remand.

Cur. adv. vult.

CoxE AJN’D Teunujs JtJ. This is a suit for partition of 
the lands described in the two schedules attached to the plaint. 
It is admitted that the plaintiii is co-owner with the de
fendants of the lands described in schedule 3 ; but his title to, 
and possession of, any interest in the lands described in the 
first schedule to the plaint is denied.

The suit was decreed by the Bubordinate Judge, and a 
preliminary decree for partition was passed.

The defendants appealed to the District Judge. The 
District Judge came to no clear finding on the principal ques
tion in the suit, namely, whether the plaintiff was entitled to 
partition of the lands described in the first schedule. He re
garded the suit as one to obtain a declaration of the plaintiff’s 
title and possession, under the garb of a suit for partition; 
ana he considered that the court-fee payable should be calcu» 
lated ad valonm. on the property in suit and the case retried 
as a suit for declaration of title and recoyery of possession. 
This view appears to have been accepted or, at any rate, acqui
esced in, by the plaintiff’s pleader; and he agreed to amend 
his plaint, so as to make it one for a declaration of the plaint-- 
iff’s title as well as for partition and to pay the necessary. 
Court-fee. The learned District Judge thereupon directed 
that the case should go back to the Subordinate Judg.^ ap- 
paiemtly for retrial.

Against this order the plaintiff appeals, and it is argued 
on Ms behalf that this order of the District Judge remanding 
the case, is not justified by law.



It appears to us tliat tiiis contention ougbt to prevaiL 
5o  doubt it was inciimbeut on the leiuiied Distriet Judge, Jshaot

before lie could aflirm tlie preliniiiiai'y decree for partition BsEir
passed by tlie Subordinate Judges to come to a clear and 
definite finding tbut tlie plaintiff liad title to the property 
wliitdi is the subject of tbis appeal, that is to say, the pro- Chowdhhy. 
perty described in the first schedule to the plaint. Unle&s 
ihe plaiutift' can make out his title to the property, he clearly 
has no right to partition of it. But, as regards the question 
of possession, it appears to us that, if the plaintiff has title 
to the property and is a co-owner of that property with the 
defendants, the doubts felt by the learned District Judge with 
regard to his possession did not justify him in refusing the 
relief sought. The learned District Judge does not explain 
how this case is distinguishable from that of Bidhala liai t .
Ram Char iter Mai (1), which was cited ^nd relied upon by 
the Subordinate Judge. So far as the facts have been laid 
before us that decision appears to be applicable. It has been 
argued that as the property described in the first schedule 
k  totally different from the property described in the second 
schedule, that ruling is inapplicable. To this contention 
Ave are not prepared to accede. If  the plaintiff and the de
fendants are, as a matter of fact, co-ow’ners of the land deserib- 
e<i in both schedules, and the plaintiff’s possession is admitted 
in the lands described in the second schedule, w’hicli appear 
to constitute the more valuable portion of the property, the 
fact that the lands in the first schedule are situate in a differ
ent village, and are entirely different properties from those 
contained in the second schedule, does not in our opinion, 
take the case outside the scope of the decision which we have 
quoted. W e think, therefore, that the proper course for tho 
District Judge to have adopted on this occasion wa& to have 
•come to a distinct finding as to whether the plaintiff Iiad suc
ceeded hi proving his title to the lands comprised in the first 
Schedule attached to the plaint. He was not entitled to re
mand this point for retrial to the Subordinate Judge. If he
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louiid it ag'uiiist tlie pluiutif, tliere was uu end to tlie case, 
Shasui St’ i'tix" as tiiut propertj  ̂ was eoucerued. But if lie found it in 

favour of tlie plaiutiff, tlieu liis fiudiug in respect of possession 
did not debar liiui from affirming' the preliminary decree f-or

Jon̂ miA . . - i-f. 1 • • T II
N a t h  partition, and did not justify him in remanding tlie case to 

C h o w d h e y .  Subordinate Judge for retrial.
It lias, liowever, been argued on behalf of the respond

ent that the plaintif is now precluded by liis own conduct 
fiom. coiitestiug the propriety of the District Judge’s decision. 
It appears that he acquiesced in that decision and amended 
Ins plaint; that the defendant subsequently filed a written 
staiemciit and that fresh issues were framed. But no author
ity has been s Iujaa'U  u s  fur holding that the plaintiif is pre
cluded Isy tills conduct from filing an appeitl within the time 
allowed by liiuitatiou, if, on rejection, he thinks that the 
action he has taken is injudicious.

Accordingly tlje ciise must go b a c k  to the learned Dis
trict Judge, in order that the appeal may he reheard on the 
pleadings as they stood before the amendment. He must 
come to a decision as to whether the plaintiif had a subsist
ing title at the time of the institution of the suit; and if he finds 
that in faTour of the plaintif!, he must then come to a dsai- 
sioii as to whether the vSubordinate Judge’s preliminary decree 
for partition, so far us regards the property described in the 
first schedule to the plaint, should or should not be affirmed.

As regards the property described in the second schedule 
to the plaint, it is admitted by both sides that that ought to 
be partitioned.

The costs will abide the result.
I?. M.

Case remanded.
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