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ORIGINAL CIVIL.

Before Mr. Justice Mookerjee and Mr. Justice Leunon.

'KESHO PRASAD SINGH
.

THE BOARD OF REVENUE.*

Mandamus —Specific Relief Act (I of 1877), 3s. 45 and 46— Mandamus, writ of,
on the Board of Revenue—Want of necessary party—Other legal remedy
heing arailable whether the Court will interfere.

A mandamus will never be granted to enforce the general law of
the land which may be enforced by action.

4 having obtained a decree for recovery of possession of an estate
against an infant under the Court of Wards, and the Collector of
the District, representing that Court, applied during the pendency of
an appeal by the defendants to the High Court, to the Members of
the Board of Revenue forming the Court of Wards that the estate
might be released in lis favour. This application having been rejected
-1 obtained a Rule from the Original Side of the High Court under
s. 45 of the Specific Relief Act, ecalling upon the Members of the
Board only to show cause why they should not forthwith release the
estate. The Rule was not served upon the infant, whose interest
would be affected if the Rule were made absolute:

Held, that inasmuch as the petitioner had failed to comply with
Rule 483 of the Rules of the High Court, Original Side, by not serv-
ing the Rule upon the infant, and that inasmuch as he had an adequate
legal remedy by way of execution of the decree obtained by him, the
Rule was liable to be discharged, and the petitioner could not get
any relief under s, 46 of the Act.

Ield, further, that unless the Court was satisfied that the doing of
or forbearing from an act was consonant to right and justice, and such
doing and forbearing was under any law for the time heing in force
clearly incumbent on the person against whom the order was sought,
no mandamus ought to be granted; and that title to property would
not be tried in mandamus proceedings and the writ would not issue
when it was neeessary.to try or decide complicated ov extended ques-
- tions of fact.

Rrre obtained by Kesho Prasad Singh, the petitioner.
- The petitioner stated that on the death of Maharani Beni
I’ras‘ad Koeri, he as ‘the; next reversionary heir was entitled
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o 1he Dumraon Raj BEstale; but the Court of Wards took
possession of the said Raj oun behalf of the infant Jung Baha-
dur Singh, on the allegation that he was the legally adopted
son of the deceased Maharani. He made representations to
the Loeal (Government and proper authorities for the release
of the estate but did not get any relief from them. He sub-
sequently brought a suit in the Court of the Subordinate Judge
of Shahabad for recovery of possession of the Dumraon Raj
Bstate against the infant, who was vepresented by his Manager,
and the Court of Wards and the Collector of the district. The
learned Subordinate Judge decreed the suit; and the defend-
ants preferred an appeal to the High Court. Pending the
appeal the plaintiffi made an application to the Members of
the Board of Revenue for the release of the estate, but his
application was rejected. Then he made an application to the
Original Side of the High Cowt under section 45 of the Spe-
cific Relief Act, and obtained this Rule on Mr. F. A. Slacke
and Mr. W. (. Macpherson, the Members of the Board of
Revenue, to show cause why they should not release ’Lh@
estate, and make over possession 1o the plaintiff. The Rule

_was served only upon the Members of the Board of Revenue,

but not upon the infant.
My. Pugh and Mr. B. C, Mitter, for the petitioner,
Mr. S, P. Sinha, for the opposite party.

Cur. adv. vult, .

Mooxrrree axp Troexox JJ.. The allegations upon which
this Rule was issued on an application under section 45 of
the Specific Relief Aet, muy he briefly set out. Maharani
Beni Prasad Koeri, Maharani of Dumraon, died on the 13th
December 1907. The petitioner, Kesho Prasad Singh, alleges
that he thereupon hecame entitled to the Dumraon Raj estate,
but on the 16th December 1907, the Court of Wardsdeelared |
an infant, Jung Bahadur Singh, as a ward of the Court and
took possession of the estate as if it belonged to the infant in'
question. The pelitioner further alleges that he addresséd f
various memorials to the Government of Bengal and protested
ﬂmmqt the possession by the Cour’t of Wards of: the samd wa
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As his efforts were unsucecesstul, he commenced an acuon on
the 5th February 1909, in the (ourt of the Subordinate Judge
of Shahabad, against the infant represented by his guardian
" and the Collector of Shahabad as vepresenting the Court of
Wards. The trial of the suit lasted from the lst December
1909 to the 13th July 1910, and on the 12th August 1910
judgment was pronounced in favour of the petitioner. Sub-
sequently on the 81st August, he applied to the Members of
the Board of Revenue, forming the Comt of Wards, that the
estate might be released in his favour. Intimation was sent
to him on the same date that the Cowt declined to comply
with his request. He then obtained this Rule, on the 8th
September 1910, calling upon Mr. Slacke and Mr. Macpherson,
Members of the Board of Revenue, to show cause why they
should not forthwith release the Dumraon Raj estate from the
charge of the Court of Wards, and take all necessary steps for
the purpose. The learned counsel who has appeared to show
cause has contended that the application is open to various
objections, anyone of which is sufficient to justify its refusal.

It has been argued, in the first place, that the petitioner
has failed to comply with Rule 483 of the Rules of this Court
which provides that unless otherwise ordered, every Rule
issued under section 46 of the Specific Relief Act upon an
application under section 45 shall call not only on the public
servant, corporation, or inferior Court, but also on any person
other than the applicant who may be affected by the Act to
be done or forborne, to show cause. It is not disputed that

the present Rule has been served only upon the Members of

the Board of Revenue; it has not been served upon the infant
who would be undoubtedly affected, if the application were
granted. The objection, therefore, is fatal; it is one of sub-
stance and not of mere form, for the principle has been recog-

nised wherever writs of mandamus are issued, that if a right,

_ title or interest, in or to real property, is directly involved, all
- persons owning or ‘claiming the same, must as a rule be joined
as parties. We do not desire, however, to rest our decision on
- this ground beoame possibly if the application were meritorious,

the Court mlght upon payment of all costs by tha peintmner, I
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still allow ihe petition to be amended, and notice thereof given
to all necessary parties before the Rule was heard.

It has been contended, in the second place, that the ap-
plication ought to be refused, because the applicant has other
specific and adequate legaf remedy. It is an elementary prin-
ciple that recourse ought not to be allowed to an extraordin-
ary remedy of this description, when it is not really needed.
In the case before us, the plaintiff is entitled to sue in eject-
ment; he has brought such a suit and has been successful; he
is entitled to execute his decree, but has not yet taken any
steps in that direction. Tt is well settled that a mandamaes
will: never be granted to enforce the general law of the land
which may be enforced by action; for instance, where the ap-
plicant has the ordinary legal remedy of an execution, man-
damus does not lie: 1. v. Chester (1). Consequently, where an
action has been brought and judgment entered against a com-
pany, the Court would refuse to issue a mandamus command-
ing the company to pay the sum recovered and costs, though
1t appears that the company had no assets: R. v. Victoria
Park Company (2). For similar reasons, a mandamus is not
obtainable in cases where there is a remedy by distress: R. v.
London and Black Wall Railway Company (3). These cases
recognise the doctrine that a mandamus will lie to prevent a
failure of justice upon reasons of public policy, to preserve
peace, order and good Government, correct official inaction,
and enforce official function, but only in cases of last necessity,
where the usual forms of procedure are powerless to afford
relief, where there is no other clear, adequate, efficient and
speedy remedy; in other words, as stated by the Supreme
(lonrt of the United States in Kendall v. Stokes (4), where
the petitioners may have relief in an ordinary Civil action,
mandamus will not lie: R. v. Severn (5); see also Bank of
Bengal v. Dinonath Roy (6), In re Bombay F. I. Company (7),

(1) (1747) 1 Wilson 209. (4) (1848) 8 Howard 87.

(2) (1841) 1 Q. B. 288; (5) (1819) 2 B. and Ald. 645.
55 R. R. 219. (6) (1881) T. T.. R. 8 Calc. 166.

(3) (1845) 3 D. & 1. 309; (7) (1892) T. T.. R. 16 Bom. 308,

71 R. R, 849,
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R. ~. Stepny Borough Couneil (1), The second objection,
therefore, which goes to the root of the matter, must be sus-
tained.

In {he third place, no order will be made, unless the
Court is satisfied that the doing of or forbearing from the
act is consonant to right and justice, and such doing or for-
bearing is, under any law for the time being in force, clearly
incumbent on the person against whom the order is sought.
In the present case, before the Court could hold that the
ael sought to be done is clearly incumbent upon the members
of the Bourd of Revenue, we should have to determine that the
plaintiff 15 the rightful owner of the Dumraon Raj estate;
hut that is the very matter in controversy hetween the plaintifi
and the infant defendant in the regular suit. No doubt, the
plaintift has obtained a decree in the (lourt of the Sﬁbordilm(,u
Judge, but the propriety of that decree has to be cousidered
by this Court. It 1s obviously impossible for this Court to
adjudicate, for the purposes of this application, upon the very
question in controversy between the parties in the appeal. It
is an clementary prineiple that the title to property will not
be tried in mandamus proceedings, and the writ will not

tssue, when it is necessary to try or decide complicated or

extended questions of fact: United States v. Gencral Land
Ofice (2), Gregory v. Blunchard (3). The third objection
must, therefore, prevail.

In the fourth place, it has been contended, that the appli
sation ought not to be entertained, because the specific act
required to be done is not to be done within the local limits
of the ordinary original jurisdiction of this Court, as no part
of the Dumraon Raj estate is situated within such local limits.
The learned counsel on behalf of the petitioner has, however,

-argued {hat this circumstance is immaterial, because the mem-

bers of the Bourd of Reveuue reside within the local limits
mentioned, and all that is required is that a notification should

- be issued Dy them ju the official Guzette that he eslate has

b@@n“re]eas‘éd. The ‘subsmnde of the argument is that {le
(1) (1902) 1 K. B. 317. (3) (1898) 98 Clal. 311;
(2) (1866) 5 Wallace 562. 33 Pacific 636.
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order declaring the infant a ward of Court and directing pos-
session to be taken on his behalf was made within the juris-
diction of this Cowrt, and an order for withdrawal of the origi-
nal ovder may similarly be divected {0 be made here. In sup-
port of this view, reliance has been placed upon the decision
of the Bombay High Court in e Haji Hassam M ahomed (1).
This case does support the view that the act required to be
done, In so far as it may be done within the local limits of
the ordinary original eivil jurisdiction of this Court, namely,
the issue of an order of cancellation of the original order,
might, if a good case were made out, be directed uunder
section 45 of the Specific Relief Act. It is not neces-
sary, however, to deal with this matter in further de-
tail nov 1o arrdve at a final decision wupon this point,
because the application must fail upon the other grounds men-
tioned. In our opinion, the Rule must be discharged, and
as the application has been wholly misconceived, it must be
dismissed with costs.

Rule discharged.
8 ¢ G.

Attorneys for the petitioner: M anucl §& Agarvalla.

Allorneys {for the opposite party: Sanderson § Co.

(1) (1902) 4 Bom. L. R, 773.



