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[On appeal from the High Court at Fort William in Bengal.] ¢t =8

Sale for Arrears of Revenue—Revenue Sele Law (dct X1 of 1888)—Liabilily of
auction-purchaser in respect of payment of arrcars of rerenue—Appropriation
of payment to particular kist, end acceptance and acknowledgment of 1rea-
sury Oficer—Subsequent appropriation by Treasury Officer to carlier kist
—Sale for arrcars so created, suit to set aside—Contract Act (I1X of 1372)
ss. 89, G0,

Wlere the proprietor of an estate made a payment in respect of
arrears of revenue, and in the document which accompanied the
payment to the Government, expressly appropriated it to the satis-
faction of a particular kist, and the money was accepted and acknow-
ledged by the Treasury Officer as paid on that account:—

Held, it was not in the power of one of the parties to the trans-
action, without the assent of the other, to vary the effect of the trans-
action by altering the appropriation in whieh both originally concurred.

After a payment had been so specially appropriated and accepted as
paid in respect of a kist due in January 1902, the Treasury Officer
applied part of it to the satisfaction of an earlier kist due in September
I901, and only paid the remainder towards the Janualy kist, with the
result that an arrear was created in tbhe January kist to which the
payment had been wholly appropriated, and a sale took place for such
arrear. In a sunit to set aside the sale:—

Held (reversing the decision of the High Court), that no arrears
in respect of the January kist were really due at the date of the sale
which was therefore without jurisdiction and invalid.

Semble: Sections 59 and 60 of the Contract Act (IX of 1872) re-
lating to the appropriation of payments might have been applicable to

the case, if the parties to the transaction had not by their own actions
placed the matter beyond doubt.

Arpran from a judgment and decree (6th July 1906) of
the High Cowrt at Caleutta, which reversed a judgment and
decree (16th August 1904) of the Court of the Iirst Subor-
dinate Judge of Chapra.

The plaintiff was the appellant to His Majesty in Counecil.

% Present: Lonb Maoxacuren, Lorp Meesey, Lorp Rosson, Sir
Arraur WiLson AnDp MRr. AMEER ALL
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The suit out of which this appeal avose was for the annul-
ment of a sale held on 26th March 1902 for default of pay-
ment of the Government revenue under the provisions of the
Revenue Sale Law (Act XTI of 1859); and the principal ques-
tion for determination on the appeal related to the validity of
the sale. ‘

The facts are stated in the report of the case before the
High Court (Prarr and Guera JJ.) which will be found in
I. L. R. 33 Cale. 1195.

Un this appeal,

DeGruyther, K.C., and J. I Parikh, for the appellants,
contended that the sale having taken place without jurisdie-
tion was void and of no effect. The main ground for the sale
having been without jurisdiction was that there were no arrears
due. The Collector’s power to sell depended upen the exist-
ence of an arvear: Balkishen Das v. Simpson (1); Act XI of
18959, sections 3 (definition of “‘arrears’), 7, 10, 14, 25 (as
repealed and amended by section £ of Bengal Act); and Rule
L of the Rules made by the Revenue Board as to payment of
arrears, were referred to. The payment of Rs. 73 was de-
posited expressly on account of the January kist; and though
the Collector was not bound to accept it and therefore might
have vefused it, it was accepted and aeknowlédged' as being in
respect of the January kist. It was submitted that the appel-

~lant had the power to appropriate the payment to any parti- -

cular kist, and that sections 59 and 60 of the Contract Act
(IX of 1872) were applicable to the case and gave him such
power. After receiving the payment as - so upeually
appropriated, the Collector had no power to appropriate
part of it to the September kist and then declave that

there  was an arrear in the January kist and sell ﬂleﬁ
property for that arrear. The sale, it was con’conded | h;&in‘g@
taken place under such circumstances was invalid. Reference:‘ |
was made to the Revenue Sale Manual, page 98; Act XI of

1859, sections 5, 6, 17 and 18; The Revenue Board’s Ta,qu
Manual (1907) pages 31, 32, Rule 18; J ogendra M ohan Sen v,

(1) (1898) I. L. R. 25 Cale, 833, 842; L. R. 25 L. A. 151, 158."
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Uma Nath Guha (1); and Nandan Missir v. Lala Harekh
Narain (2). The judgment of the High Court was also
wrong in holding that the appellant was bound to pay the
revenue although be had not received the verlificate of sale;
and Dheput Singh v. Mothovranath Jak (3), which decided
that the title of an waction-purchaser acerued not from the
date of sale, bul {rom the date vn which the vertificate of sale
wus granted, was referred to.

B. Dube, for the respoudents, contended that the grounds
which the appellant now put forwurd were not those specified
in his appeal to the Commissioner; and he was precluded from
questioning the validity of the sule on other grounds thau
those so specified. Gobind Lal Roy v. Rumjanam Misser (4} ;
and sections o, 6, 10, 25 and 33 of Aet X1 of 1859 were re-
ferved to.  The liability of the uppellant to pay revenue com-
menced not from the date of the certificate of sale, but from
the date when the sale took place; and he then under section
S0 of Act X1 of 1859 became liable for the arrears due, as he
tovk subject to all existing incumbrances; Shyam KEumare v.
Rameshwar Sengl (5) and Act XTI of 1859, sections 28, 53 and
b4. Arrears were then due, and it was not necessary under the
Act that the sale should take place for any particular kist.
The sale could not be set aside for mere hardship. The ap-
pellant, it was submitted, had not shown that the sale was
held contrary to the provisions of Act XI of 1859, or that he
liad sustained substantial injury by reason of any irregularity;
and the High Court’s decision b)ﬂllld be upheld as heing
gorrect.

The respond«ents were not heard in 1*(\ph

‘The judgment of their Lordships was delivered by
| S Artavr Winsoy. This is an appeal from a decision
~of the Hwh (‘mur’c Caknﬁa, oven‘uhnu* that of the Subordi-

;(1)' (1908) I T. B. 35 Calc. 635, (4) (1898) 1. L. R. 21 Calc. 70,

C(2) (1910) 14 C. W. N. 607. © 82,83: L. R.201. A. 165, 174.

- (3) (1864) W. R. Gap. No. 278, (5) (1904) L. L. R. 32 Cale. 27, 38;
Co T o L. R. 31 L. A. 176, 186,
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nate Judge of Chapra. The object of the suit, as brought by
the plaintift and now appellant, was lo set aside a vevenue sale,
and to recover possession of the property sold. The defend-
ants were the purchaser and others who derived title from him.
In the irst Court the devision was in favour of the plaindiff
upon grounds which it is unnecessary now to examine.

From that deecision there was an appeal to the High Court,
and that Court overruled the decision of the Iirst Uourt.
Various grounds were uvged on the one side and on the other,
on the argument of that appeal, all of which weve dealt with
by the learned Judges in their judgment, but of all those
grounds, there is only one which it appears to their Lordships
necessary now to consider.

The facts, go far as it is necessary to examine them at
the present stage, can be shortly stated. The property in
question is an ijmali kalam, forming part of the Mahal Bha-
waspur. That property was put up for sale by the Collector
of Chapra on the 16th September 1901, in respeet of arrears
of revenue, but as no bidder offered, the Collector stopped the
sale, and declared that the whole estate would be put up to
sale at a later date, acting under section 14 of the Revenue
Sale Law (Act XI of 1859).

On the 17th September 1901, the plamntiftf (as pu‘nnt‘ced
by section 14 already referred to) paid the arrears due, and
was declared the purchaser of the ijmali kalam. He did not,
however, receive his sale certificate until the 8th February
1902, In the meantime, between the sale and the sale cer-
tificate, kists of revenue became payable in respect of the pro-
perty in September 1901 and in January 1902,

On the 13th January 1902 the purchaser, the plaintiff-
appellant, paid in to the Treasury a sum of Rs. 73, appro-
priating that payment in the document which accompanied the

- payment to the Government to the January kist, and the pay-

ment was received and accepted on that account. Subse-
guently, however, the officers of the Treasury appropriated
the sum paid, in the first place to the satlsfdchon of the Sep-
tember 1901 kist, and then, as far as the money would g0, .
towards the January 1902 kist, ’the result being, ac,c,ordmg to‘rl
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{his method of accounting, to leave w sum of Ws. 16-12-2 still
due in respect of the Junuary kist

Subseguently, on the 26th Marel 1902, the Collector put
up the property for sale in vespect of the amount so appearing
due of the Junuary kist.

The ouly point which their Lordships think 1t necessary
to dispose of on the present appeal is, whether the amount of
the Junuary kist in respect of which the sale was made was
really due at the time of the sale, aud whether theretfore there

s any legal power to sell.

Muech was said in the argument about the bearing upon
the present case of certain provisions of the Contract Act, re-
Infing to the appropriation of payments. Those enactments
might perhaps have had a bearing upon the case, if the purties
had not by their own actions placed the matter heyond doubt.

The money in question in the present cuse was expressly
paid to satisty the January kist, and it was received and
acknowledged on that account. H requires no statutory pro-
vision to show that when money has bheen so paid and re-
ceived and appropriated, it is not in the power of one of the
parties to the transaction, without the assent of the other, to

ary the effect of the transaction by altering the appropriation
in which both originally concurred.

For these reasons their Lordships are of opinion that no
arrears in respect of the January kist were due at the date of
the sale, and that therefore the sale was without jurisdiction.
Accordingly they will humbly advise His Majesty that the
Judgment and decree of the High Court chould be set aside
and that of the Subordinate Judge restored, with costs in both
('ourts.

- The respondents will pay the costs of this appeal.
Appeal allnwed.

Solicitor for the appellant: Edward Dalgado.

Solicitors for the vespondents: Barrow, Rogers, §& Newll
I. V. w. ‘
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