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[On appeal from the High Court at Fort William in Beng’al.]

Sale fo?' Arrears'of Revenue—Retemie Sale Laio {Act XI of 1^59)—Liabililij uf 
auclion-purckaser in respect of payment of arrears of I'etenuo—Appi'opriation 
of -payment to particular kist, and accepiawie and acknowledgment of Trea
sury Officer—Subsê ineni appropriation by Treasury Officer to earUer kist 
—Sale for arrears so created, A'tiit to set aside—Contract Act {IX of 1^72) 
ss. 39, 00.

Wliei’6 tlie proprietor of an estate made a payment in respect of 
arrears of revenue, and in the document which accompanied the 
payment to the Government, expressly appropriated it to tlie satis
faction of a particular kist, .and the money was accepted and ackno\\'- 
ledged by the Treasury Officer as paid oli that account ;■—

Held, it was not in the power of one of the. parties to the trans
action, without the assent of the other, to vary the effect of the trans
action by altering th© appropriation in which both originally concurred.

After a payment had been so specially appropriated and accepted as 
paid in respect of a kist due in January 1902, the Treasury Officer 
applied part of it to the satisfaction of an earlier kist due in September 
I'JIOI, and only paid the remainder towards the January kist, with the 
result that an arrear was created in the January kist to which the 
payment had been wholly appropriated, and a sale took place for such 
arrear. In a suit to set aside the sale:—

Held (reversing the decision of the High Court), that no arrears 
in respect of the January kist were really due at the date of the sale 
which was therefore without jurisdiction and invalid.

SemUe: Sections 59 and CO of the Contract Act (IX of 1872) re
lating to the appropriation of payments might have been applicable to 
the case, if the parties to the transaction had not by their own actions 
placed the matter beyond doubt.

A ppe a l  from a judg-ment aiul decree (Gtli July 1900) of 
llie High Court at Cnlcntta, reversed a judgment and
decree (IGtli Ang-ust 1004) uf llie Court of tlie First Subor- 
diuate Judge of Olmpra.

The pUdiitifi’ was tJie appellant to His Majesty in Council.

*  F r e m i t : L o r d  M a c n a g h t k n ,  Loun M e i i s e v ,  L o r d  R o b s o n ,  S i r  

A r t h u r  W i l s o n  a n d  M r .  A m e e r  A l i .
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1911 The suit out oi wliicli tiiis appeal arose was for tlie aniiul-
M .™ bd meut of a sale lield ou 26tli Marcli 1902 for default of pay

ment of the Goverimieut reveiiue uader the provisions of the 
IleÂ eiiue Sale Law (Act XI of 1859); and the principal ques
tion for determination on the appeal related to the validity of 
the sale.

The facts are stated in the report of the case before the 
High Coxirt (Peatt and G u pta  JJ.) which will be found in 
I, L. E. S3 Calc. 1193.
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On this appeal,
Ddrrmjtlwr, K .€ ,,  and J. 31. Parikh, for the appellants, 

contended that the sale having taken place without jurisdic
tion was void and of no eii'ect. The main ground for the sale 
having been without jurisdiction was that there were no arrears 
due. The Collector’s power to sell depended upon the exist- 
enC'e of an arrear: BulkLshcii Das v. Simpson (1); Act X I of 
1859, sections 3 (definition of “ arrears” )? 10? 14, 25 (as 
repealed and amended by section 2 of Bengal A ct); and Rule 
t of the Rules made by the Revenue Board as to paj'^ment of
arrears, were referred to. The payment of Rs. 73 was de
posited expressly on account of the January kist ; and though 
the Collector was not bound to accept it and therefore might 
have refused it, it was accepted and acknowledged as being in 
respect of the January kist. It was submitted that the appel- 
hiut had the power to appropriate the payment to any parti
cular kist, and tiiat sections 59 and 60 of the Contract Act 
(IX of 1872) were applicable to the case and gave him such 
power. After receiving the payment as so specially
appropriated, the Collector had no power to appropriate 
part of it to the September kist and then declare that 
there was an arrear in the January kist and sell the
property for that arrear. The sale, it was contended, having 
taken place under such circumstances was invalid. Reference 
was made to the Revenue Sale Manual, page 98 ; Act X I of 
1869, sections 5, 6 , 17 and 18; The Revenue Board’s Tauji 
Manual (1907) pages 31, 32, Rule 18; Jogendra Mohan v.

(1) (1898) I. L. R. 2.3 Cale, 833, 842; L. R. 25 I. A. 151, 158.
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Uina Nath Guha (1); and JSandan Missir v. Ldla Harakh 
Ndrain (2). Tke judgment of the Higb Court was also 
wrong ill liokling that the appellant was boiiiitl to pay the 
reveiiue although he had not received the eertilieute of sale; 
and Dhcjjut Singh x. MotJnm‘anath Jah (3), wliieh decided 
that the title vt an aiictioa-piirehaser aecriied not from the 
date sale, biii irum the date on wliiub the certificate oi sak 
wus granted, was referred to.

B. iJuhe, for tlie respoiuleiits, contended that ihe groimds 
wliich ihe appellant now put forward were not those specified 
ill his appeal to the Commissioner; and he was precliuled from 
(piestioning the validity of the sale on other gi'oimds tlian 
tiiose so si>ecilietl. Gohiml Lai Roy v. Ranijanam Misscf (4);
and sections O;, 6, lU, 25 and of Act XI of 1859 were re
ferred to. The liability of the appellant to pay revcnne com
menced not from the date of tlie certificate of sale, hut from 
the date when tlie sale took place; and he then under section
1)0 of Act XI of 1850 heeame liable for the arrears dne, as he 
took subject to all existing iiicumbrances; Shjam Kumari v. 
Ranmkwar Singh (5) and x4ict X I of 1859, sections 28, 53 and 
54. Arrears were then dxie, and it was not necessary under the 
Act that the sale should take place for any particiikr kist. 
The sale, could not be set aside tor mere hardship. The ap-
l>ellant, it waa suhmitted, had not shown that the sale was
held contrary to the provisions of Act X I of 185&, or that he 
liad sustained substantial injury by reason of any irregularity ; 
and the High Court’s decision sLonltl be upheld as being 
correct.

The respondents were not heard in reply.

MaH0ME5>
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1911

The judgment of their Lordships was delivered by

Sill Aethue W ilson . This is an appeal from a decision 
of the High Court, Calcutta, overruling that of the Suboxdi-

(1) (1908) 1. L. E. 35 Oalc. 636.
(2) <1910) 14 0. W. N. 607.
(3) (1864) W. E. Gap. Ko. 278.

Feb. SS.

(4) (1893) I. L. R. ‘21 Cale. 70,
82, 83; L. R. 20 I. A. 165, 174.

(5) (1904) I. L-R.aa Oale. 27,38; 
L. it. 31 t  A. 176, 186,
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iiate Ju(!g‘<3 of Cliapru. Tlie object of the suit, as bruiiirlit l>y 
tlie pluiniif! and now aiipdlimi, was to set aside a reveuue sale, 
and to recover possession of the property sold. Tlie defend
ants were tlie purc-liaser and otliers wlio derived title from liim. 
Li tlie First Court the decision was in favour of tlie plaintiff 
upon gToiind.s wliicli it is unuecessarj now to c'xamine.

From that decision tliere was an appeal to the High Court, 
and tliat Court overruled the decision of the First Court. 
Various grouads were urged on the one side and on the other, 
on tlie argument of that appeal, all of which were dealt witli 
hy the learned Jiidges in their judgment, but of all those 
grounds, tliere is only one which it appears to their Lordships 
necessary now to consider.

The facts, so far as it is necessary to examine them at 
the present stage, can be shortly stated. The property in 
question is an ijmali kalam, forming part of the Mahal Blia- 
waspiir. That property was put up for sale by the Collector 
of Chapra on the 16th September 1901, in respect of arrears 
of revenue, but as no bidder offered, the Collector stopped the 
sale, and declared that the whole estate would be put up to 
sale at a later date, acting under section 14 of the Revenue 
Sale Law (Act XI of 1859).

On the 17th September 1901, the plaintiff (as permitted 
by section 14 already referred to) paid the arrears due, and 
was declared the purchaser of the ijmali kalam. He did not, 
however, receive his sale certificate until the 8th February 
lOOtv. In the meantime, between the sale and the sale cer
tificate, kists of revenue became payable in respect of the pro
perty in September 1901 and in January 1902,

On the luth January 1902 the purchaser, the plaintiff- 
appellant, paid in to the Treasury a sum of Rs. 73, appro- 
itt’iating that payment in tlie document which accompanied the 
payment to the Gfovernment to the Janmiry kist, and the pay
ment was received aiul accepted on that account. Subse
quently, however, the officers of the Treasury appropriated 
the sum paid, in the first place to the satisfaction of the Sep
tember 1901 kist, and then, as far as the money would go, 
towards the January 1902 kist, the result being, according to



VOL. x x x T iin  CALC'T’TTA m v j m . Ml

iliis mpflMKl <!l‘ lU-'ef.aintiiig’, to lejive a .hiiui id ItS- still
(hie ill respe<‘l  of the January kist,

Snbseqiieiiily, uii iiie 2(>th Marcii 11HJ2, tlu* Collector put 
up tlie property for salt* in respec-t of the umwuiit so appearing 
due of tke January kist.

The oiily |Kjiat wliicli iheir Lor<]s}iip.s think it necessary 
to dispose of on the present appeal is, wlietlier the umcjiint of 
ilie Juniiury kist in respect of wln'oli the .sale was madi? was 
really due at tlie time of the sale, aiul whether therefore tliere 
was any legal power to sell.

Much was said in the nrgnmejit alxsiit the bearing* upnii 
the present case of eeriain I'lrovisioiis ot Ihe C'ontract Act, re- 
latinji' to the apprnpriatiori of payments. Those enactments 
mig-ht ])erhaps have had a bearing upon ihe ease, if the purties 
had not by their own actions placed the matter beyond doubt.

The money in question in the present case was expressly 
paid to satisfy the January kist, and it was received and 
acknowledged on that account. It requii'es no statutory pro
vision to show that when money lias been so paid and re
ceived and appropriated, it is not in ihe power of one of the 
parties to the transaction, withoiii the assent of the other, to 
vary the effect of tlie transaction by alteriiif*’ the appropriation 
in wliicli both originally concurred.

For these reasons tbeir Lordsliips are ot opinion that no 
arrears in respect of the January kist were due at ibe date of 
the sale, and that therefore the sale was without jimsdietion. 
Accordingly they will humbly advise His Majesty that the 
judgment and decree of tlie Hig'li C'ourt pliouid be set aside 
and that of the Subordinate Judge restored, with costs in botli 
r<uirts.

The respondents will pay the costs of tliis appeal.
Ai>2'>eal aUmmL

Solicitor for the appellant: Edward Dalgado.

Solicitors for the respondents: Bariune, Rogerâ  NenilL 
J. V. w .
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