
518 ITOIAN LAW REPORTS [VOL. XXXVIIl

A bdui-
Aziz

K anth u
JIallik:.

1910 registered proprietors, this person is entitled to tlie, wliole 
rent of the iahth within which the disputed land is situated. 
What the precise position mig'ht have been if there had been 
a contest between two persons, both of whom were registered 
under tlie Act, need not he considered on the present occasion. 
It is sufficient to say that the plaintiff is not entitled to 
succeed as against the defendant, who, relying upon section 
60 of the Bengal Tenancy 'Act, has established that his debt 
has been discharged by payment of rent to the registered 
proprietor.

The result therefore is that the decree made by the Court 
below must be affirmed, and this Rule discharged, with costs. 
We assess the hearing fee at one gold mohur. 
s. Ride discharged.
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Where the defendant made a gift of a four-anna share in a kaimi. 
rayati holding to the plaintiff his nephew by maiTiage and admitted Mm' 
to joint possession with himself, and recognised the plaintiff as being 
in such possession for 14 years:—

that he could not be allow-ed to say that there had beeii no 
ralid gift. The doctrine of vuishan is not applicable to sweh a case.

Hn'altim Onohtm A riff v. Saihoo (1), Tfjmnahai v, TTnjirahcii 
J’iu'an Bal{hh- v. Imfinr: Bffjrrrn (S), Mnliammnd Mumiaz Ahmad v. 
Zal)aida Jan (4) referred to,

* Appeal from Appellate Decree, l\̂ o. 400 nf 1909, against the aecree 
of .Togendra. Nath Bose, Subordinate Judge of Noflkhah, dated Jan. 5, 
1909, rnodifying the decree of JlaRh Rehari Mooberjee, Muusif of 
Noakhair, dated May 10, LOGS. •

(1) (1907) T. L. R, m  Calc. 1. (3) (1878) I, L. R. 2 Alt. 93.
(2) (1388) T. L. B, 13 Bom. ,%2. (4) (18S9y L L. B. 11 All 4G0,
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S econd Appeal by tlie plaintiff, Abdul Azix.

Tlie plaintiff, wlio is a nephew of det'eiulaiit Xo. o and was
broiiglit wp 1>T liim frnm liis cliiklliood and in whose favour a

. ®  ̂ , . . F ateh
registered deed of gift was executed in Chait 1399 correspond-
inw with April, 1893, wlien lie was 23 years of age, by 
defendant !Xo. of two-anna share in a certain faliih and 
fonr-anna sliare in a kaimi rayaii holding*, brought this snit 
for the recovery of the lands, the subject-matter of the g’ifts.
The plaintiff resided witli defendant Xo. 3 and held separate 
possession of the two-anna share of the fahik. The plaintiff, 
however, never had separate povssession of the four-anna share 
in the kaimi rayati holding, but joint possession with defen
dant No. 3. Defendant l^o. 3 resisted the suit on the ground 
that the plaintiff never had separate possession of the 
four-anna share in the kaimi rayati holding, and that the gift 
was not binding upon him as being a gift of imisliaa. The 
Court of first instance decreed the plaintiff’s suit for 
possession. On appeal, the learned Subordinate Judge dis
allowed the claim of tlie plaintiff with respect to the four- 
anna share of the kaimi rayati holding.

The plaintiff, thereupon, appealed to the High Court.

Bahi Hari Bhiisan Mnkerjee, for the appellant. The 
gift is valid and is not affected, by the doctrine of nuishaa. The 
gift is valid, inasmuch as tlie plaintiff was in possession and 
managed the properties during the absence of defendant N’o.
3 on Haj. The decisions of the Indian High Courts and of 
the Privy Council lay down that the doctrine relating to, the 
invalidity of gifts of mushaa is wholly unadapted to a progres
sive state of society and ought to be confined to the strictest 
rules. Jiwan Baksh v. Imiiaz Bcfjam (T), }fuUiel; Ahdoal 
Gitffonr V. Muhhi (2), JCmnahai w Ilnjirnhai (3), Ihrahim 
(JarAam Arif}' v. Salhno (4), Muhainiuad Mumiaz Ahmad v.
Zuhaida Jan {b) referred to.

(1) (1878) I. L. R. 2 All. 93. (3) (imH) I. L. H. 13 Bom. 3;“,2,
(*2) (1884) r. I.. R. 10 Calc. 1132. (4) (1907) 1. L. R . 35 Calc. 1.

(5) (1889) I.: L. R. 11 A ll  460.
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Bahu Baihania Nath Das, for the I'espondeiit. Tlie doc
trine of rtiuahna does apply to a case like the present, as the 
rayati holding was not partitioned and separate possession 
given. The cases of IhraJii-m Goolam Ariff y. Sciihoo (1) and 
Jiwan Balisli v. hntiaz Begam (2), do not apply to the facts, 
of the present case and are distinguishable.

C'liT. adv. vult.

Chitty ajstd F . E . Ch a tte lje a  JJ. This is an appeal by 
the plaintiff in a suit to recover three plots of land from the. 
defendants. The plaintiff based his title on a registered deed 
of gift executed by defendant 'Eo. 3 on 31st Chaitra 1299 
(April 1893). By that deed defendant No. 3 gave to the 
plaintiff a two-anna share in a certain taluh and a fonr-anna 
share in a kainii rayati holding. The plaintiff, who is a 
nephew by marriage of defendant I^o. 3, was adopted and 
brought up by him from childhood. He was about 22 years 
of age at the date of the gift. The plaintiff has always lived 
with defendant Wo. 3. Ko question now turns on the. gift of 
the two-anna share of the taluJc, which was demarcated by the 
deed of gift and of which plaintiff had had separate possession 
iintil dispossessed by defendant I^o. 3. As to the four-anna 
share in the kaimi rayati, defendant K"o. 3, contends that 
plaintiff never had separate possession of that portion and 
that the gift is not binding upon him as being a gift*.of,, 
imishaa. Plaintiff endeavoured to prove a partition of the 
kaimi rayati, but in that he failed. The Subordinate Judge 
has disallowed this portion of his claim; hence this appeal.

Although the plaintiff did not succeed in proving a parti
tion, it is an undisputed fact that from the date of the deed 
of gift defendant I^o. 3 let Mm into joint possession of the 
rayati holding, and that during this defendant's absence on, 
the Haj in 1311-12 the plaintiff was in possession, of all liis 
properties and managing them for him. It would, therefore, 
be most inequitable if this defendant could, after a lapse of

(1) (1907) I. L. E. .35 Calc. 1. 2) .(1878) I. L. R. 2 All. p .
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about 14 years, during wliich lie has ratified and «cknow- 
ietlgeil tlie giftj turn roiiiui anti ty taking advantage of an 
extremely teclinical rule -of Malioiuedaii law, deprive the 
plaiiitif of wliat lie gave liiin so many years «go.

W e  do liot, liowever, tliiiik tliat lie can do so. It is quite 
(*ertaiii tliat tlie doctrine of iiiushaa in its inception was not 
intended to apply to sucli a case as tiiis. It lias been recog
nised by the Courts as an existing' rule but lias, by no means 
been universally apx>lied. In the case of Jiwan Bahsli v. 
Imtiaz Beg am (1), the jUlahabad High Court declin'cd to 
apply the rule to a defined share in a landed estate on the 
ground that such a share was a separate property. The same 
view was taken in MiiUicJc Ahdool Gii.ffoor v. Muleha (2). In 
Emnabai v. Hajirahai (3) the Bombay High Court applied 
the rule to the case of a gift of a moiety of a house in Bom
bay, but that can hardly be said to be now the law, after the 
decision of the Privy Council in Ibrahim Goolam Ariff v. 
Baihoo (4), where their Lordships declined to apply it in the 
case of free hold property in Rangoon. In the case of Mumtaz 
Ahmad v. Zuhaida Jan (5), their Lordships of the Privj’- Ooim- 
cil remarked “ The doctrine relating to the invalidity of gifts 
of mushaa is wholly unadapted to a progressive state of 
society and ought to be confined within the strictest rules.”  
In that case it was held that possession having been given 
and taken the property was transferred. The same may be 
said in this case, defendant Fo. 3 having recognised the 
plaintiff as being in. joint possession with himself for 14 years 
cannot now be allowed to say that there was no valid gift. 
We think that the appeal must be allowed, the decree of the 
lower Appellate Court set aside and the decree' of the Court 
of first instance I’estored, and the plaintiff’s entire claim 
decreed, with costs, in all the Courts against defendant Ifo. S.

A ffea l allowed.
s. A, A. A.
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(1) (1878) I: h. E. 2 All. 93. (3> (1888) I. L. H. 13 Bom. 352.
(2) (1884) I. L. R. 10 Calc. 1112. (4) (1907) I. L. R. 35 Calc. 1.

(5) (1889) I. L. E. 11 All. 460.


