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PRIVY COUNCILL.

BHAGABATI BARMANYA
o,

KALICHARAN SINGH.
[On appeal from the High Court at Fort William in Bengal.]

Hindu Luw—Will—Construction of Wil -Bequest to a Class—Persons not born at
death of testator— Intention of testalor, ‘

The will of 2 Hindu testator without issue, after giving his wife
and his mother possession of his property moveable and immoveable
for their lives, contained the following clause. ‘‘On the death of my
mother and my wife the sons of my sisters, that is to say, their sons
who are now in existence as also those who may be born hereafter shall
in equal shares hold the said properties in possession and enjoyment
by right of inheritance, and shall maintain intact and continue the
service of the established deities and ancestral rites according to the
practice heretofore obtaining.” The testator died the day following
the execution of the will. ‘

Held (affirming the decision of the High Court), that the intention
was neot to declare that the sisters’ sons had a “‘right of inheritance,”
but to give them under the will a vested interest in their respective
shares at the testator’s death, though postponing their possession and
enjoyment until the deaths of the mother and widow.

Assuming that the testator’s intention was that all his nephe“q
whether then in existence or after born should take, there was a valid
hequest to such of them as were capable of taking at his death, not-
withstanding that others of the class were incapacitated from taking
because not then born.

Ram Lal Sett v. Kanui Lal Sett (1) upheld and approved, as lay-
ing down the general rule of construction applicable to Hindu wills in
the case of such a bequest wheve there is no other objection to it.

Dias v. De Livera (2) referred to as stating a convenient rule to
apply to wills of Hindus, that a gift to children not in existence at the
date of the gift should be limited to those born between the date
of the will and the death of the testator.

Arpesl from a judgment and decree (1st June 1905) of
the High Court at Calcutta, which dismissed an ‘app‘eal ‘frqm‘

% N .
Present: Lorp - -Macxsewrex, Lorp Rossox, Sz Ammm WiLsoN
AND MR. AMEER Arvl ‘

(1) (I1856) 1. L. R. 12 Cale. 663.  (2) (1879) L. R. 5 A, €. 123.
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a decree (24th April 1903) of the District Judge of Murshi-
dabad.

The defendants were the appellants to His Majesty in
Couneil.

The question for determination in this appeal was as to
the true construction of the will of one Rum Lal Singh, which
was executed on 2nd March 1863,

The facts and the material portions of the will are set out
1 the report of the case before the High Cowrt (Sin Fraxcs
W. Macreax CJ1., and Goose, Harixerox, Mitra and Grmr
1.y which will be found iu 1. L. R. 32 Cale. 992,

Ox this uppeal,

SNir R Finlay, K.C., and Ross, for the appellants, cou-
tended that there was no devise to the nephew, the intention
of the testator being, it was submitted, that they should
take ** by right of inheritance,” after the deatlh of the sur-
vivor of his widow and his mother; and that the clause of the
will to be construed contained a declaration to that effect.
There was nothing, on the proper counstruction of the will,
which gave the sisters’ sons, or any of them, a vested inferest
i the estate on the death of the testator. But, assuming
that there was a devise to the nephews, and the intention was

at they should all tuke under it, those w in exisience
that they should all tuk der 1t, those ‘‘now 1 ten

as also those who may be born hereafter,”” it was a bequest
to a class some of whom were not in existence at the testator’s
death, and was therefore void in its entirety. On this point
there was a conflict of decision in India the enrlier cases fol-
lowing the rule in the English case of Leake v. Robinson (1),
which was followed it. Pearks v. Moseley (2); and the later
cases following the principle laid down in Rai Bishen Chand
v. Asmaida Koer (3), and Ram Lal Sett v. Kanai Lal Sett (4).
Of the cases in which such a begunest was held 1o be wholly
“void were cited Bramamayi Dasi v. Joges Chandra Dutt (5):

(1) (1817) 2 Mer. 36.5. (4) (1836) I. L. R. 12 Cale. 663.
(2) (1880) L. R. 5 A. C. T14. (5) (1871) 8 B, L. R. 400, 410.
(3) {1883) T. L. R 6 Al oy

L. R. 111 A. 164,
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Sowdaminey Dassee v. Jogesh Chandra Dutt (1); Kherode-

y X ) ) , i\l ) 3 @77
money Dassce ~v. Doorgamoncy Dassce (2); Rajomoyce Dassce

Troylukhomohiney Dassee (3); and Jairam Nearronji v,
Kuverbai (4); whilst of those which decided that the bequest
was good as to those of the class who were in existence at the
time the gift took effect, rveference was made to Javerbas v,
Kablibal (5); Manjamma ~. Padmanabhayya (6) ;- Man-
galdus Parmanandas v. Tribhuvandaes Narsidas (V)3 T'ri-
bhuvandas Rutton)i Hody ~. Gangadas Tricumje (8); Kresh-
naran Ramchandra ~. Benabal (D)3 Khimji Jairam Narrongi
v, Morarji Jairam Narrongi (0): Bhoba Tarini Debya v,
Peary Lall Sanyal (11): Gordhandas Soonderdas v. Bai Ram-
conver (120 and Advocate-General v, Karmalt  Raldmbha:
(13). Mavne's Hindu Law, Tth Iid., pages 503, 504, 505,
soction 582, The Succession Act (X of 1865) sections 100,
101, 102: and the Transfer of Property Act (IV of 1882), sec-
tions 13, 14, 15 were referred to, the sections of the Acts
(though not applicable to the present case) being cited by
way of illustration as to what was intended to be the rule in
India as to bequests to persens not in existence [DeGrruyther,
K.C., referred to Fell v, Biddolph (14).]

DcGruyther, K.C., and I, Dube, for the respoundents,

were not heard.

The judgment of their Lordships was delivered by

Lorp Macvscmrrex. This is an appeal from a judg-
ment of the Caleutta High Cowrt delivered by Maclean, C.J.,
affirming a decree of the District Judge of Murshidabad.® -

The question turns upon the meaning and effect of ihe
will of a Hindu gentleman named Ram Lél Singh. The

18 Bom. 7.

(1) (1877) 2 Calc. 269. (8) (1893) I. L. R. |

() (1878) 4 Cale. 455  (9) (1895) L. L. R. 20 Bom. 571.

*(8) (1901) 29 Cale. 260. . (10) (1897) T. L. R. 22 Bom. 583, .
I. L. R 924 Cale. 616.

(5) (1890)
(6) (18%9)
(7) (1891)

15 Bom. 826.  (12) (1901) I, L. R. 26 Bom. 449,
12 Mad. 393.  (18) (1903) I.L.R.29 Bom.133, 150, -

I.
L.
I.

(4) (1885) 1.
I.
L.
I. 15 Bom. 652, (14) (1875) L. R. 10 C. P. 701.

L. R.
L. R.
L. R.
L. R. 9 Bom. 491, 508. (11) (1897)
L. R.
L. R:
L. R.
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will was executed on the 2nd of March 1868, The testator
died on the following day.
At the date of the will the stute of the testator’s fonmaly

47
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was ‘his.  The testator had no issue. His mother and his Kaaemaeax

wife were wlive awd he had four sisters living. Two werz
childless widows,  The other two had male offsprings.

The will, so far as material, 15 in the following terms :—

“My mother, Phudan Kumari Barmanya, and my wite, Bhagabati
Barmanya. shall, as long as they live, hold possession of all my pro-
porties, movable and immovable, and enjoy and possess the same on
pavment of the collectorate revenue and the zemindars’ rents, and by
maintaining intact and continuing the service of the established deities
and the ancestral rites according to the practice heretofore obtaining,
and shall pay off my debts and realise my ducs. They shall not he
vompetent in any way to transfer the immovable property to any one.
On the death of my mother and my wife, the sons of my sisters, Golap
Sundari Barmanya and Annapurna Barmanya, that is to say, their sons
who are now in existence, as also those who may be born hereaftor,
shall, in equal shares, hold the said properties in possession and en-

jovment by right of inheritance, and shall maintain intact and continue

the service of the established deities aud the ancestral rites according
1o the practice heretofore obtaining.”

The difficulty, so far as there is any diffic uH:v n ronstru-
ing the will, is occasioned by the bequest to the after born
sons of the testator's two sisters, which has been taken to
include nephews born after the testator’s death. Tt may per-
haps be doubted whether the will properly construed gives
rise to the question on which so much argument has heen ex-
pended. If an English will expressed in similar terms were
before an English Court it would probably be held that the
gift to after born children was confined to children coming
into existence between the date of the will and the testa-

tor's deatli, There is nothing in the circumstances in which

th's will was made though the testator died the next day to
render that view improbable, for he expressly provides that
if he recovers the will shall hold good unless altered. ““The
real ddci’i*iné of the Court,”’ says Wood, V.C., in Mann v.

Thompson (1) :

b Ifs, that when children are mentioned in a will, that means primé
facie, if no intervening interest he given, that which is considered to

(1y (1854) 1" Kay 638, 641-642.

SINGH.
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be the testator's meaning in the case of a gift to individuals, namely,
those who may be living at the death of the testator. If the gift be
not immediate, it may be that he intends to include all those children
who may be living at the time of distribution ; and the Court judges
of the intention in this respect from the whole scope of the will.”

The rule is not altered by the addition of words of futurity
as if the gift be to children “born and to be born” or to
children ‘‘begotten and to be begotten.”” In accordance with
this rule a gift expressed to be to a daughter and her husband
and ‘‘their child now existing and also the other children
which may hereafter be procreated” was held by this Board
to be limited to children born between the date of the will
and the testator’s death: Davis v. De Livera (1). The fact
that this rule is a rule of convenience is some reason for ap-
plying it to Hindu wills, and an additional reason may be
found in the well-known doctrine of Hindu law that a gift
to an object not in existence is absolutely void. But however
this may be, it has been assumed throughout that the testa-
tor intended children born after his death to be included in
the gift. And their Lordships propose to deal with the case
on that assumption. |

It will be convenient at the outset to dispose of a poin
suggested by the words “by right of inheritance.” It was
said that there was veally no bequest in favour of the nephews,
and that so far as they were concerned the will ounly de-
clared a right of inheritance. The High Court had no’
difficulty in rejecting that contention, and their Lordships
are of the same opinion. It is not very easy to determine
the proper meaning of the expression translated by the words
“by right of inheritance.”” The learned Chief Justice ex-
plaing that the literal translation should be *‘as after-takers,”
and he adds that ““it may be that the testator used the ex-

‘pression in the sense that the nephews would take with the

same incidents of proprietorship as heirs would.” ~ ‘Whatever
the exact meaning of this doubtful expression may be, it
cannot in their Lordships’ opinion have been inserted for the

(1) (1879) L. R. 5 A. C. 123."
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purpuse of rendering meaningless words which had only just
been used.

Apart from this point the learned counsel for the appel-
lunt argued in the first place that there was no vesting until
ihe death of the survivor of the mother and the widow. Then
Lordships, however, think it is clear on the counstruction of
this will that the nephews were intended to take au vested
and transmitable interest on the death of the testator, though
their possession and enjoyment were postponed. Whether
it was the intention of the testator that on the birth of
nephews after his death, interests vested should be divested
so as 1o let in such after born nephews is another question.

Tt was contended in the second place (and this of course
was the principal contention) that the gift including, as it
did, a gift to persons not in existence at the time of the testa-
tor's death was altogether void.

Upon this question there has been, as the learned Chief
Justice observes, a conflict of judicial opinion in Tndia. But
in their Lordships’ opinion the question was set at vest for all
practical purposes by the judgment of Wilson, J., as he then
was, in the case of Ram Lall Sett v. Kanai Lal Sett (1), in
1886. ,

In that case the learned Judge disposed of the cases
which had been treated in India as authority for introducing
into the construction of Hindu wills the rule commonly re-
ferred to as the rule in Zeake v. Robinson (2). He showed
that the rule was introduced into Tndia owing to a mistaken
analogy, and at the end of a judement which leaves nothing
more to be said, he stated that he should be *prepared to
hold, as the general rule, that where there is a gift to a class,
some of whom are or may be incapacitated from taking be-
cause not born at the date of gift or the death of the festator,

as the case may be, and where there is no other objection to
* the gift, it should enure for the benefit of those members of
the class who are capable of taking.”

(1) (1886) T. L, R. 12 Calc. 663, (2) (1817) 2 Mer. 863,
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In that conclusion their Lordships agree and they are
glad to have this opportunity of expressing their entire con-
currence in the judgment to which they bave referred. It
would serve no useful purpose to recapitulate the learned
Judze's srguments. But there 1s one passage at page (78
to which their Lordships desire emphatically to call atten-

tion. It is this:—

“Tt iz no new doctrine that rules established in English Courts for
construing English documents are not as such applicable to transac-
tions between natives of this country. Rules of construction are
rules designed to assist in ascertaining intention, and the applicability
of many such rules depends upon the habits of thought and modes of
expression prevalent amongst those to whose language they are ap-
plied. English rules of construction have grown up side by side with
a very special law of property and a very artificial system of con-
veyancing, and the success of those rules in giving effect to the real
intention of those whose language they are used to interpret, depends
not more upon their original fitness for that purpose than upon the fact
that English documents of a formal kind are ordinarily framed with a
knowledge of the very rules of construction which are afterwards ap-
plied to them. [t is a very serious thing to use such rules in interpret-
ing the instrwments of Hindus, who view most transactions from a dif-
ferent point, think differently, and speak differently from T}ncrllshmen
and who have never heard of the rnles in question.”

Their Lordships will humbly advise His Majesty that this
appeal should be dismissed.

The appellant will pay the meq of H]@ appeal.
' Jppm[ a’wnmpd
Soheitor for the appelhniu: G F ]'m'r

%hmmrs for the vespondent: 7, 1. W@Zsmz § Co. .
5LV, W.



