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APPELLATE (CIVIL.

Befjure Mr. Justice 3ookerjee and Mr. Justice Teunon.

BASTRAM MALO
v.
KATTYAYANI DEBL*

Attachment—Civil Procedurve Code (Aot XIT of 1882), ss. 256, 488 and L00—
Attachment before judgment—Omission to take objection that the allached
property was aot saleable—The effect af such omission in subsequent cxeey~
Hoi procecdings,

An attachment before judgment does not for all purposes stand on
the same footing as an attachment in execution proceedings.

An omission on the part of the defendant to take exception to the
validity of the attachment on the ground that the property sougkt to
he attached is not transferable, at the time when the application is
made for attachment before judgment, does not operate as a bar to
the investigation of the obhjection when an application has heen made
for execution of the decree made in the suit,

Secoxn Arrearn hy the petitioner, Basiram Malo.

One Eattyayani Debi obtained a decree for money against
the petitioner Basiram Malo, and attached the dwelling-house
and granary belonging to the judgment-debtor. The judg-
ment-debtor put m an application before the Munsif of
Narayangan] stating that the properties attached were not
saleable and as such they should be exempted from attach-
ment. It appeared that these properties were attached be-
fore judgment, and the defendant in the original suit, the
aforesaid Basiram Malo, though notice was served on him and
he contested that suit, did not raise any objection to this
attachment. The decree-holder, opposite party, contended that
the petitioner was precluded from raising this objection which
he had waived when the property was attached before judg-

ment.

*Appeal from order, No. 200 of 1910, against the order of B. B
Newhould, District Judge of Dacea, dated Feb. 5, 1910, affirming the
order of Sarat Chandra Banerjee, Munsif of Naraingunge, dated Oct.
6, 1909. ‘ |
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The Court of first instance guve effect to the vbjection  WH

[
raised by the opposite paty, and vejected the application. B;}&mm
. ) ey e , Maro

On appeal by the petittoner, the lewrned Distriet Judge of .

Rarryavang

Dacea affirmed the decision of the first Court. Dust

Against that decision the petitioner preferved this second
appeal to the gh Court,

Dabu Bajendra Chendra Guha, tor the appellant,
Dr. Surat Chandra Busak, for the respondent.

Mooxkersui Axh Troxox JI. This iIs an appeal against
an order by which the Court below in concurrence with the
(‘ourt of first instance has overruled, without any wvestigation,
an objection by the judgment-debtors that the property sought
to be sold in execution of a decree for money obtained against
them 1s not transferable. The learned Judge has held that
an investigation of this question is barred by the omission of
the judgment-debtors to urge the objection when the pro-
perty in guestion was attached before judgment. The ques-
tion is one of some novelly; but upon an examination of the
provisions of the Code we feel no doubt as to the manner in
which it ought {o be answered. The contention of the decree-
bholder is to the effect that when an application 1x made hy =
plaintiff for attachment of the property of the defendant be-
fore judgment, it is the duty of the defendant to take excep-
tion to the attachment, on the ground that the property is not
~saleable within the meaning of section 266 of the Code of
1882. Tt has been argued, on the other hand, on behalf of
the judgment-debtors that the only question hefore the Cowrt
at this stage is whether circumstances have been established
“such as would justify the graut of attachment before judg-
ment, and that the question of the true character of the pro-
“perty sought to be attached need not be investigated Il a
decree has been obtained by the plaintiff by virtue of which
he becomes entitled to proceed with execution on the basis
of the attachment before judgment. In our opinion, the scope
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of the investigation by the Court when an application 15 made
for attachment before judgment, is defined by section 483 of
the Code of 1882. The plaintiff before he can obtuin an ordes
for attachment before judgment must satisty the Coart that,
the defendant 1s ubout 1o dispose of the whole or any part of
his property, or to remove the same from the jurisdic tion of
the Court in which the suit is pending, or has quitted he
jurisdiction of the Cowrt having therein property belonging
to him. 1If the Cowrt is satisfied that these elements exist,
the defendaut 1s to be called upon lo furuish security, and
upon his failure to furnish the secwity demanded, his pro-
perties are to be altached at the nstance of the plaintitl.
That attachment, however, 18 of no assistance to the plantiff
{1l he obtuins his decree. I he s ultimately unsucecesstful,
under section 488 the attachment has to be withdrawn. If he
is suceessful, sccetion 490 provides that re-attachment is un-
necessary in execution of the decree obtained by him. DBut
there is no foundation for the contention of the respondent
that an attachment before judgment and an attachment in
execution stand precisely on the same footing for all pur-
poses. The distinction between attachments of these two
deseriptions was lucidly explained by Mr. Justice Dwarka Nath
Mitter 1 the case of Nri Ram Manak v, Tincowry Rar (1).
The learned Judge pointed out that the objects for which the
two kinds of attachment are made ave entively different: “‘An
attachment prior to decree is not an attachment for the en-
forcement of the decree, but it is a step taken merely for the
purpose of preventing the debtor from delaying or obstruct-
ing such enforcement when the decree subsequently passed
shall be sought to be executed. An attachment after decree
is, on the other hand, an attachment made for the immediate
purpose of carrying the decree into execution, and it presup-
poses an application on the part of the decree-holder to have
his decree executed.”” The learned vakil for ﬂie'rleépondent
has, however, contended on the authority of the decision of
the Judicial Committee in the case of Mungul Pe’raﬁad V.

(1) (1369) 4 B. L. R. I. B. 63,
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Greju Kont (1) and upon the decision of this Cowt i the
cases vf Hurga Charan v. Kali Prasanna (2), Sheikh wrulleh
vo Shelle Durnlloh 3y, Coventry v, Tulshi Pershad Narayon
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(1), and Dearkanath Pal v. Tarine Sankar Ray (5), that the Karryavass

omission of the defendani to take exception to the vaiidity of
the attachment on the ground that the property sounght to bhe
artached 15 not transterable at the time when the application
is made for attachment before judgment, operates as a bar to
the investigation of the objection when au application has
heen muade for execution of the decree made in the suit. The
cases reled upon are clearly distinguishahle. They are cases
in which applivations have been made for execution of sub-
sisting and entorceable decrees, and 1t Las been held that
when in proceedings in execution of snch a decrec an order
for atlachment has been made without auny objection, ils
validity cannot subsequently be questmned by the Judgment-
debtor. In this class of cases, it is obvious that if exception
is not taken to the atlachment, the next step in execution
must necessarily follow ; that is, an order for sale of the pro-
perty attuched must be made.  Counsequently, if the judgment-
debtor conteuds that the property is incapable of attachment,
because it is not transferable, the proper stage at which the
objection can be urged is when the application for attach-
ment is made. In the cuse before us, however, no steps could

possibly be taken on the basis of the attachment before judg- .

ment till a decree had heen made in favour of the plaintiff.
In our opinion, it would be a needless hardship on the judg-
ment-debtor if he was obliged, at the stuge when an applica-
tion was made for attachment before judgment, to take ex-

ception to the validity of the aftachment on the ground that
the property was not tramsferable. It has not been disputed

‘that if this contention prevailed and an investigation was
made as to the character of the property attached at this stage,
the al'del*wmﬂd ‘be ﬁncﬂ because the Code does not provide

(1) (1881) . L. R. 8 Cale. 51. (3) (1905) 9 C. W. N. 979,
(2) (1899) I. L. R. 26 Cale. 797. (4) (1904) 8 C. W. N. 672.
(5 (1907) I L. R. 34 Cale. 198.

Prut.
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for any appeal aguinst such an order. Un the other hand,
if 1t 1s held that such an objection may be taken as soon as an
application for esecution has been made after the decree, the
investigation would be one under section 244 of the Code of
1882, and the propriety of the order could consequently be
tested by appeal upon questions of fact as well as law. Much
reliance was placed by the learned vakil for the appellant
upon the provisions of section 487 of the Code of 1882, which
lays down that if any claim be preferred to the property
attached before judgment, such claim shall be investigated
in the manner provided for the iuvestigation of claims to pro-
perty attached in execution of o decree for money. This pro-
vision, in our opinion, shows that the contention of the res-
pondent cannot-be supported, because, if an attachment before
judgment stands for all purposes on precisely the same foot-
ing as an afttachment in an execution proceeding, section
487 would be entively superfluous.  The Legislature mtended
that investigations of claams to property attached before
judgment should be determined at that stage, when such
claims arve preferved by persons who are strangers to the suit.
If the Legislature had also intended that an objection of the
description tuken Defore us should be investigated at this
stage, an appropriate provision in that behalf would have
been made in the Code. It follows, therefore, that an attach-
ment before judgment does not for all purposes stand on the
same footing as an attachment in execution ‘proce‘edings.
This, indeed, is obvious from first priveiples. The attachment
does not of necessity ensure the property to the person who
attaches it. He becomes entitled to proceed against it omly
it he eventually gets a decree. The plaintiff must not only
wait until he has obtained a decree; it is not competent to
him to proceed against the property attached uantil he has
ulso taken the préliminary steps which the law requuves for
its enforcement; in other words, he must apply for executmn,
just like any other creditor: dga Mahomed Al Shiraji v. 8.
E. Judah (1), Pallonji Shapurji v. Edward Vawq]zan Jor—
(1) (1871) 7 B. L. R. 50, 53.
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dan (1), Scwdut Koy v. Srcecantv Maity (2), wud Bhugwan 1011

Kritiratna v. Chundra Mala Gupta (3). }3.@:1(;&31
The resull, theretore, is that this appral must be allowed Mfw
and the order of the Court below dischorged. The case will K*%};ﬁ;‘:““’
be remitted to the Court of first instance, in oxder that the
abjection tuken by the judgment-debtors may be investiguted
upon evideuce to be adduced by the purties. The appellants
are entitled to their costs both here and in the Court of Appeal
below. The costs in the Court of first tnstunce will abide the
restlt.
Appeal dlowed ;
SooU, G case remanded.
(1) (18%%) 1. L. R. 12 Bom. oo, (1902) L L. R. 29 Cale, 773 ;
2y (Joug)y 1. L. R. 33 Cale. 039, T ¢LL.J. o7
CRIMINAL REVISION.
B fvm_ Mo Fuctier Holnowond and Mpeo Justive Sharfuddin. %
Feb. 3

KALL DAN CHUCKERBUTTY
"

EMPEROR.

Misjuinder——Cononission of erimingd breuch of trust tn the same transaction as
abetment of chicating and atiempt to cheat and az partof 4 conmon design—
Juint irial of ewe accused wunder ss. Y08 end 330 with awother wnder
sso 33 of the Penal Code—Legalily of separate senteiies—Coieurrent
sentenees— Criminel Procedure Code (Act V oof 1808) s, 230,

Where A, a railway ticket collector, made over two used tickets,
which he had collected from passengers, to B, and instrncted him to
apply for a refund of the fares covered hy the same, as unused tickets,
at the place of issue, and the latter proceeded there and made sueh an
application but was discovered in the act:—

‘ Held, that the joint trial of A on charges under ss. 405 and $55 and
of B, under ss. %3} of the Penal Code, was legal under the provisions
of 5. 239 of the Criminal Procedure Code.

* Criminal Revision, No. 69 of 1911, against the order of T. §.
Macpherson, Additional Sessions Judge of Hooghly, dated Dec. 20, 1010.



