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]ﬂfme Sir Lwwrence H. Jenlins, K.C.I.E., Chief Justice,
and AMr. Justice Coxe.

ASIMADDI SHEIKH
v.

SUNDART BIBL.*

Appeal—Seeomd Appeal, 17 it Neg Fraie an arder pessed under o, XX, o0 89 asd

42 of the Code of Ciril Provedure, 1008—~Civil Precedure Oule (et Voof 190y}

s 204 10502 a0 XXT, e 8007 0. XL v T (ji==Clivdl Proceidure Cinde
det XTV of 188, 22, 3104, 312, ened A58, '

No second appeal lies {rom an ovder passed in first appeal 1rom an
order under rule =9 or 42 of order XXI of the Code of ('vil Procedure,
1o, )

Section 14, sub-section 12 of the Code of 198 tukes avey the
right of second appeal where a second appeal could lie in eases under
section 310A read with section 244 of the Codo of 1882,

- SECOND APPEAL by the gudnmeum lebtor,

This appeal arose out of an application by the Jvdgmenr
debtor to set aside a morigage sale upon deposit of the decyetal
amount and the purchaser’s compensation. The sale sought
to be set aside was held under the provisions of the Travsfer
of Property Aet. The Court of first in-tanece held that the
applicaut, though the judement-debtar, had no lacus standy
to apply for setting aside the sale, as it was a nortgage-sule.
It further held that if the mortigagor were allowed to hLave
the gale set aside under rule 83 of order XXT of Act V of 1008,
the provisions of s. 8% of the Transfer of Property Act would
be nullified. On appeal, the Subordinate Judge upheld the
decision of the lower Court and dismissed the appeal Henee
this second appeal.

Bator Mohinecmohan Chakvabarts, for the vespondent, took
a preliminary objection ta the hearing of the appeal:  No

. *Appeal‘ from Order Wo. 583 of 1009, against the order of Radha

Nata Sen, Subardinate Judge of Jessore, dated Sept. 27, 1009, confirm-

ing the order of P. N. Blnttachariee, Muusif of Jhemdﬂ}n dated T\Tar(h
1, 1909,
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appeal les from any ovder passed in appeal from an order
passed under rule 92 of order XXI of the new Code of Civil
Procedure. A first appeal hes under the new Code against
an order passed under rule 92 of order XXI: see order XLIII,
rule 1 (1). The Code provides for no second appeal. In the case
of Amir Raz v. Basdeo Singh (1), the facts of which are very
similar to this case, where the contention was practically
between the judgment-debtor and the auction-purchaser, as
here, it was held that no second appeal lay.

Babu Harachandra Chakrabarti, in reply, cited several
cases decided under the provisions of the old Code of 1882,

Jenkixs (J.  This case comes before us by way of
appeal from an appellate order, and a preliminary objec-
tion has bheen taken that no appeal lies. The applieation
which has resulted in this appeal arises out of rule 89 of
order XXI of the Civil Procedure Code of 1908. The
application under rule 89 was disallowed, and the Court,
as required by rule 92, made an order confirming the sale.
Thereupon, the sale became absolute.  From such an
order an appeal lies under order XLIII, rule 1, clause
(j), which provides that an appeal shall lie from an order
under rule 92 of order XXI setting aside or refusing to
sef aside a sale,  Section 104, sub-section (2) provides that
no appeal shall lie from any order passed in appeal under this
section, and among the vrders that came within the operation
of thut sub-section is an order made under rules from which an
appeal is expressly allowed by rules. An endeavour has been
made to escape from this clear provision of the law by the
help of decisions under the Code of 1882 in relation to section
310A. But they are of no assistance, To begin with section
310A (which corresponds with rule 89 of order XXI) did not
come within the aperation of section 312, whereas rule 89
comes within the operation of rule 92, and so the basis on
which the decisions of the Court under the old Code proceeded
no longer exists. The decisions as to the appealability of

1) (1906) 5 C. L. J, 20,
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orders woder section 510\ rested on the view that oxders uuder

that section were in the majority of cuses orders determining

a question mentioned or referred to in seetion 244, und there-
fore were decyees, from which there would be an appeal and
second appeal in appropriate conditions. But fhis view was
dependent on the cirewmmstance that an order under section 3104
was not specified in section 588 as un order from which au
appeal would lie as an appeal from ovder. This hus heen
changed under the Code of 1908, for though it is provided by
section 2 (2) that a decree shall be decmed to melude the de-
termination of any question within section 47 (corvesponding
with section 244 of the Clode of 1832) the definition goes on to
provide that it shall not inelude any adjudication for which an
appeal lies as an appeal from an erder. But an appeal does
now lie as an appeal from order from an order made on an ap-
plication under rule 89 of order XXI.

In this view, it is unnecessary to consider the further
eround urged against this appeal. for T bold, for ihe PeUsONS
[ have stated, that the preliminary ohjection inken oa behalt
of the respondents must prevail, and that this appeal must he
diemissed with costs, o

(oxe J. eoncaread,

8. M. Appeal disumissed.
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