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APPEAL FROM ORIGINAL CIVIL.

Beture Ni¢ Lawrence H. Jenlins, W.C.EE., Cliof Justive,
and Alr. Justice YWoodroffe.
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Official I'rustee—Probato—Official Trusted’s tet (X1EE of 1860)
S8 (Q_Q .103 'f;‘.;‘-)a

The Official Prustee as constituted by Act XV of 186¢ 15 net
entitled by virtué of his office and in his character as Official Trustee
and in the name of Official Trustee to obtain a grant of probate,

Ashhury Ratlway Carriage and Ivon Co. v. Riche (1) referred to.

Avrean by C. B. Grey from an order of Fletcher J.

Akshoy Kumar Ghose died on the 23rd November, 1905,
leaving a large estate and leaving him swrviving his widow

Sreemati Charusila Dasi and his nephew Bireswar Chandra
Basu Mullick, On the 11th May, 1907, Akshoy Kumar Ghose
had made and published his last will whereby he made the
following provision for the appointment of his executor :—*" 1
appoint the Court of Wards to be the executors and trustees of
this my will. But should the said Court of Wards refuse to
accept the said office or should the High Court refuse to grant
probate to the said Courts of Wards, then T appoint the Offi-
cial Trustee of Bengal to be the executor and trustee of this
my will.”’ . The Official Trustee of Bengal was appointed
trustee of the residuary estate, which was to be .apphed to
certain charitable purposes.

The Court of Wards refused to acaept the executorship.
On the 3rd December, 1909, Mr. C. E. Grey, who was at the

time officiating as Official Trustee of Beng al, in the absence
on leave of Mr. A. B. Miller. and had been so officiating both

at the date of the execution of the will and the death of the
Aestator, applied for ‘probate of the will. Ou ’cha T th Decem-
;ber -1909 i"ho willow Sleem ati (‘harusﬂa Dasi applied for

*4ppeal from Original Civil, No. 39, of 1910.
~ (D) (1875) L. R. 7 H. L. 653,
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letters of administration with a copy of the will annexed,
Uitations were duly served on the Official Trustee of Bengal,
the permanent incumbent Mr. A. B. Miller having in the
meanwhile returned.

On the 17th December 1909, in In the yoods of Manik Lal
Seal (1) and order was passed by Fletcher J. for the revoca-
tion of the grant of probate, which had been made to the
Official Trustee of Bengal in that matter on the ground that
the Official Trustee was not competent to obtain such grant.

Thereupon certain correspondence ensued between the
solicitors of Sreemati Charusila Dasi and Mr. A. B. Miller,
in which the latter expressed his intention of not procecding
with Mr. Grey's application for a grant of probate of the will
of Akshoy Kumar Glose, and on the 22ud December the
Official Trustee of Beugal through Counsel immal] y withdrew
his petition for grant of probate.

‘On the 4th April, 1910, letters of admml&tmtmn Wl’cn i
copy of the will annexed were issued to the widow. There-
upon Bireswar Basu Mullick applied for the revocation of
this grant and for an order that the will be proved in solemn
form. On the 12th April the matter was directed to be set
down as a contentious cause and the letters of administration
was ordered to be brought into Court. On the 16th April the
widow returned the letters of administration to the Registrar.

" It appears that on fhe 24th Januar y, 1910, the order 07‘
Tletcher J. in In the J()ods of Manik Lal Scal (1) was 10
versed by, the Court of Appeal in Official Trustee of Bengal v.
Kawmudine Dasi (2), but the Appellate Court refrained from
expressing an opinion whether a grant of probate (ould be

wade to the Official Trustee of Bengal. -

On the 6th April, 1910, Mr. C. Ji. Grey again tool over
charge of the office of the Official Trustee of Bengal, and hear-
ing of the order of the 12th April, and of the recall of the
letters of wdmlmbtra,tlnom he applied on the 18th April, 1910,
to be added as a party defendant in the contentious cause and

for a three weeks’ udjournment of the hearing. This applica-

(1) Unreported. (2) (1910) L. L. R. 37, Cale. 887,
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tion was vefused. The will was duly proved in solemn
form by the widow, and the letters of administration weve
‘directed to be re-issued to her. On the same date an ex-parte
:app-lication had been made on behalf of Mr. Grey for leave to
apply for probate, and he had been divected to serve notice on
the widow. Thereupon Mr. Grey, through his solicitors,
Messrs. Pugh & Co., filed a caveat with the Registrar.

Un the 20th April, the widow's solicitors were informed by
the Registrar that so long as the caveat filed on behalf of Mr.
Grey was not discharged or taken off the file, the grant could
not be re-issued to her.

Thereupon a summons was taken out on behalf of the
widow asking that ‘‘the caveat filed by Mr. Grey, the Official
Trustee of Bengal for the time being, be tuken off the file as
not having been properly filed, or in the alternative that the
same may be discharged.”

- On the R5th April, 1910, Fletcher J. ordered the caveat to
be discharged. After setting out the facts His TLordship
continued :—

““The first point is in what capacity has the appointment of the
Official Trustee of Bengal to be executor and trustee been made. Did
the testator intend to appeint Mr. C. B. Grey, who by the way was
not and is not the Official Trustee but was amd is officiating as the
Official Trustee of Bengal during the absence on leave of the Official
Trustee or did he intend to appoint the Official Trustee of Bengal by
virtue of his office as executor of his will. T have not the slightegt
doubt that the testator did not care anything about Mr. Grey whom it
is quite possible he had never heard of but intended to appoint the
Official Trustee of Bengal hy virtue of his office to he executor of his
will. That being so0, I have to see whether the Offictal Trustee is
authorised by virtue of the Act constituting his office to accept the
office of executors. Iu my opinion he has not. Section 8 of his Act
applies only to cases of deeds where the Official Trustee is named the
trustee and is therehy appointed trustes. The second class of cases

is whe?e the Official Trustee is not appointed: trustee hut where no trus-

tee. has heen appointed by deed or will or where the trustee appointed is

unw 1111ng or incapable of acting and the Official Trustee may be appoint-

ed the trustee by an order of the Court. The Act does not contain
anythmo‘ which suggests that the Official Trustee can be appomted an
“exc-('uml of a.will. But it is said that the Official Trusfee is a. person

amd as a grant of probate or of letters of adrxumstmtmn may be made.
to a perwon there is, therefore, no reason- why the Oﬂimﬂ Trustee fula :
illing the descuptmn of a per scm should not be pﬂrmlttfed to taka : "ut':;%:
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o

a, grant and that thele is nothing under his act to prevent him apply-
ing for probate. Such a construction of a statute would work a revolu-
tion. The principle that the Judges have laid down to be applied,
since the case of dshbury Railway Carriage and Iron Co. v. Riche (1) is
that when dealing with a statute defining the powers of a corporatiou
or of o person with statutory duties or powers oune has to look at the
statute to- sec what' tho duties are and only thoso duties
which are conferred by the statute or are necessarily incident to the
pelimmance of the statutory duties are conferred on such corporation
or person. That being so, the fact that the Official Trustee is a per-
son is obviously not sufficient in itself to entitle Lim to perform the
duties of oxecutor. Under the description w«f person there are many
classes, such as infants and lunatics, to whom a grant cannot b made.
Similarly there are other persons whom the law does not desive should
act as executors. Thus the Official Trustee is an officer with limited
powers under his Act having only .such powers as arc necessary for
the purpose of performing the duties of trustee but not of carrying out
those of an executorship under a will. That being so, I am of opinion
there is nothing in the Official Trustee’s Act to authorise him to accept
an executorship and unless I am shown words which expressly or by
necessary implication authorise him to accept cxecutorship, I am of
opinion he is not entitled to have a grant of probate,

The only wther point raised on the present application is whoether
Mr. Miller by his act has renounced the executorship. That point
having regard to my decision on the first point need not he considered
here. The present application is, therefore, successful and the caveut
of Mr. C. K. Grey must be discharged and he must pay the cost of
this application with tho caveat certificate for Counsel.”’

I'rom this order Mr. Grey appealed.
. C. R Das (with him 3 r. S, L. Das), for the appellant.

- My Jackson (with him M. B. C. dlitter), tor lhe res-
pondent. ’

Jexsrys C.7. Appeal No. 39 of 1910 relates Lo the estate

of one Akshoy Kumar Ghose who died on the 28rd of

November, 1909, having made a will of the 111 of May, 1909,
The genuineness of this will has not been called in question,
and the whole of this litigution is concerned with the question

“whether or not the Oﬁioml Trustee is entitled to 1)1‘01mte and

whether the widow of the testator, who iu i]\c mrcumstancm'
1s his nearest heir, 1s entitled to letlers of ‘ullmms%ratmu with .
the will annexed. Mr' Jubh(,o Fleteher has. dwuled Hlat tlle‘

(1) (1875) L B. 7 H L 633.
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Official Trustee is not entitled to probate, and he has granted
letters of administration to the widow : and it is from his deci-
,ston that this appeal is preferred.

T am clear that the Official Trustee has no right to probate.
"T'o begin with, I read the letters contained in the atfidavit and
the action of the Official Trustee as a clear renunciation on his
part. Toread the lelters otherwise and to give a different inter-
pretation to his conduct would be, T think, little short of
imputing bad faith to him. 'That I do not propose to do.
'The matter might be allowed to rest there because that would
dispose of the Official Trustee, but I think, in the cir-
cumstances, 1t is desirable to proceed to the further question
as to whether or not the Official Trustee is entitled by
virtue of his office and in his character as Official Trustee
and in the name of Official Trustee to have a grant of pro-
bate. 1 put the proposition in that form, because it cannot
be seriously contended—and indeed was not seriously con-
tended that there was any desive ou the part of the testator
to single out the individual incumbent of the office to be
his executor. I feel no doubt that the testalor’s idea was
to appoint the Official Trustee as §uch, and by that I mean
the Official Trustee by virtue of lis office, and by the name
of his office and in no other sense. Now, was it open to the
testator to appoint the Official Trustee as constituted by Act
XVII of 1864 as exeeutor of his will? In my- opinion, it
was not. The Act itself appears to afford the clearest
answer on this point. Tt is described as an Act to consti-
tute an office of Official Trustee, and it opens with a pre-
amble in which it is said ‘It is expedient to amend the law
relating to Official Trustee and to constitute an office of

Official Trustee.””  The office is created for specific and de-,

finite purposes: it is the creature of the Act, and the incum-
bent of the office as such can only have such powers ns are
expressly or impliedly vested in lim by the Act to which
he ¢cowes his existence. Section 8 and section 10
indicate the conditions under which in ordinary cir-
cumstances the Official Trustee may become trustee
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of property. 1t is manifest that an application for
probate does not come within either of those provisious.
Then we have a supplemental provision in section 82 which
indicates how in the particular events there set torth, an
executor or administrator may pay to the Ufficial Trustee
the legacy or share of an infant or a lunatic, but that can

only be done subject to certain conditions which clearly

show that it is the scheme of the Act that the Official Trustee
as such should not have the wide and unlimited powers that
the argument addressed to us on his behalf would suggest.
Then again, if the Act be examined, it will be seen that with-
out exception the whole of its expressions are limited to
the Official Trustee as a trustee and the property, over which
he is to.have control is rvegarded as trust property in the
ordinary, proper and accepted sense of that term. There is
in the Act as I read it no suggestion of the possibility of
the Official Trustee as such being entitled to  probate or

letters of administration. Without going in detail through

all the provisions of the Act, it is enough to say that it con-
tains careful and elaborate provisions with a view to ensur-
ing that the Official Trustee in the performance of his duties
should be under vigilant and proper control. He has to furnish
accounts which have to be examined; he has to keep books
of accounts, he has to submit his account to creditors. But it
is Eoncededv that if the Official Trustee is entitled to probate and
administration none of these precautions would ¢ applicable
to him in his character of executor or administrator under the
terms of tho Act; the very terms of the Act would be in-
applicable fo the position and the deulings of the Official
Trustee as executor or administrator. Thervefore il seems
to me that not only is there no express provision in fuwvour
of the power to grant probate or letters of administration
to the Official Trustee, but the whole scheme of the Act is.
opposed to the view that they can properly be granted to him.

| Tt is unnecessary to refer to the cases or to deal serious-
ly with the argument that the case of Ashbury Railway
Carriage and Iron Co. v. Riche (1), does not decide that
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which the House of Lords itself Lus held that it decided.
The conclusion then to which I come is that the Official Trustee
bolds a public office created, regulated and defined by the
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Act, and that in his official capacity his powers are limifed Cmarusina

to those expressly or impliedly vested in him by the Act. I
need not deal with the other difficulties that would arise in
the particular circumstances of this case having regard to
the position of Mr. Grey at the time when the will was
made. It is sufficient for me, in answer to the broad ques-
tion whether or not the Official Trustee is entitled to be
executor administrator, to bold that he is not so eutitled,
and 1n this view the decree of Mr. Justice Fletcher should
be confirmed and this appeal dismissed with costs,

It has been suggested to us that My, Justice Iletcher’s

order as to costs was harsh. I will say no more than that
I see no reason for differing from him as to the order he has -

made with regard to the costs before him.

Wooprorre J. I agree.
Appeal dismissed.
- Attorneys for the appellant: Pugh § Co.
Atlorneys for the respondent: B. V. Basu § Co.
J. C.

(1) (1875) L. R. 7 H. L. G33.
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