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Judge luiH dcteiiiuiied that the Biini of Rs. 500 dejJOBit-
ed bv tbe Bm-etv is forfeited to the CTOveriimcBt. The tj •'

Secretary of State has been represented before ub, 
ajid the learned jjleader tella us— I think inoHt pro­
perly—tbat he leaves the matter in tlie hands of the 
Oonrt. It is to my mind obvious that there was no 
power in the Court to declare a forfeiture in favour of 
tlie Government. The suret.y was anxious (o suggest 
that his suretyship did not extend beyond the pend­
ency of the insolvency loroceedings. But lie bas not 
appealed from tlie order adjudicating upon this i>oint 
adversely to him, so that we could not give effect to it, 
even if we thought there was merit in the contention. 
W e must set aside the order under appeal and direct 
that the sum of Rs. 5')0 be paid to the decree-holder 
W e make no order as to costs.

C h a p m a n  J. I agree.
s .  M. Appeal allowed.

CRIMINAL REVISION.

1912 

April 19.

Before Mr. Justice holmwood and Mr. Jusiice Imam
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SABIQUE, OSTAGAR.=^

(Jrimhml Procedure Code (V  o f 1898)^ s, 532— Rmioration o f iinmoiiea/h.ĥ  
properUj— AppeMaU Court, power of-—Jurisdictioa. .

An order uudei's. ,522 of the Criminal Procediu-e Code can only be npiada 
by 'the Court wliiclx convicts, of au offence atte.nded with criminal 
An Appglliite. Gourfc has îxo power to make such an order restoring 
sion of immoveable property.

* Criminal Revision, No. 415 of 1912, against the, order H:. M. Q0W%i|;i 
Additional District Magistrate of Dacca, dated 19,, 19,12.
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Namyan Gocind v. Fisftji (1) referred to.

T h e fact« are Hliortly tlie«e: On the IStii of August
1911 the complainant on behalf of liis master Instituted 
a case of trespass against the petitioner ancl another. 
The accused were tried iinder section 448 of the Indian 
Penal Code by  a Sub-Deputy Magistrate of Dacca. The 
Sub-Dex3uty Magistrate discharged one and convicted 
the other and sentenced him under section 448 of the 
Indian Penal Code, to pay a fine of Rs. 50, in default 
to suffer imprisonment for one month. Against this 
order the accused appealed to the Additional Magis­
trate of Dacca who, on the 19th of January 1912, dis­
missed the apj)eal and directed the complainant to be 
put in possession of the proijerty— the subject matter 
of dispute. .

Against tliis order of the Additional Magistrate 
the petitioner moved the H igh Court and obtained 
this Rule.

Mr. J. N. Roy and Babu Bhiipemlra Chandra 
Guha, for the jDetitioner.

H olm w ood and Imam JJ. W e are of opinion that 
this Rule must be made absolute on the ground on 
which it was issued. The considerations which moved 
the J^ ll Bench in the case of Mehi Singh v. Mangal 
Khandu (2) seem to apply w ith equal or even more 
force to an order under section 522, Criminal Procedure 
Code. It is clear that the confirming of a conviction on 
appeal wbere the Magistrate had not thought it neces­
sary to act under section 522 cannot make such an order 
a conseq[u,ential relief, oran order ancillary in  character 
for which no separate authority is needed. Separate 
'authority', 'under' 'S'e;ction:''522 'W s  
before any Criminal Court could have :

„|^owers,, as ajre,,, given^ ■ ,tbe??6l?y»
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is an unusual one. It is one certainly not inlierent 
ill the ordinary Courts of criminal jurisdiction, and it 
certainly could not be exercised by any person otlier 
than the Oourt which convicted of an offence attended 
with criminal force and held independently that by 
such force any person had been dispossessed of any 
immoveable property, and that independent finding 
must of course be the fielding of the Court of first 
instance. The ApxDellate Court cannot come bo an 
independent finding upon a matter w hich is not before 
it in appeal. W e do not think it necessary to discuss 
the divergence of opinion between this Court and the 
Bombay Court as regards the time at which such an 
order should be passed, but we may say that were we 
to agree with the view  taken by the Bombay Court in 
Ncirayan Govind v. Visaji (1), the want of jurisdic­
tion in tJie Appellate Court would thereby be rendered 
still more clear; for the Bombay Court says that an 
order made under section 522, Crira,inal Procedure 
Code, restoring possession of immoveable property to 
a person who has been disj)ossessed of it by criminal 
force is an independent oixier, and may therefore be 
made subsequent to the date- of the conviction  of the 
offender and need not be made at the same time as the 
conviction. If that is so, the Court w hich had the 
conviction before it on appeal obviously had nothing 
whatever to do with the order under section 522, and 
could not pass an independent order directing restora­
tion of the property. The Eule is made absolute, and 
the order under section 522 set aside.

S, K . B. Mule absolute.
(1) (1898)'I. L. E. 23 Bom. 494.


