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Judge has determined that the sum of Rs. 500 deposit-
ed by the surety is forfeited to the Government. The
Secretary ol Stale has been represented before us,
and the learned pleader tells us—I think most pro-
perly—that he leaves the matter in the hands of the
Couart. It is to my mind obvious that there was no
power in the Court to declare a forfeiture in favou.r of
the Government. The surety wus anxious to suggest
that his saretyship did not extend beyond the pend-
ency of the ingolvency proceedings. But he has not
appealed from the order adjudicating apon this point
adversely to him, so that we could not give effect to it,
even if we thought there was merit in the contention.
We must set aside the ovder under appeal and direct
that the sum of Rs. 510 be paid to the decree-holder-
We make no order as to costs.

CHAPMAN J. I agree.
8. M. Appeal allowed.

CRIMINAL REVISION.

Before Nr. Justice brolmwood and Mr. Justice Imam

BHAGABAT SHAHA
.

SADIQUE OSTAGAR.*

Criminal Procedure Code (V of 1898), s. 628— Restoration of wzmoumbl&:
. praperty—Appellate Court, power of—Jurisdiction. ‘

~An order under 8. 522 of the Criminal Procedure (Jode can only be made
by the -Court which convicts, of an offence attended with criminal fowmv,,‘

An Appellate Court has.no power to make such an order restoring poﬁ%ﬁg;f’
sion of immoveable property.

* Criminal Revision, No. 415 of 1912, againgt the order of I, M.. Qmmnﬁ

Additional District Magistrate of Dacea, dated Jap. 19, 1912.
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Narayan Govind v. Visaji (1) referred to,
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THE facts ave shortly these: On the [8th of August Buscasar

1911 the complainant on behalf of his master instituted
a case of trespass against the petitioner and another.
The accused were tried under section 448 of the Indian
Penal Code by a Sub-Deputy Magistrate of Dacca. The
Sub-Deputy Magistrate discharged one and convicted
the other and sentenced him under section 448 of the
Indian Penal Code, to pay a fine of Rs. 50, in default
to suffer imprisonment for one month. Against thig
order the accused appealed to the Additional Magis-
trate of Dacca who, on the 19th of January 1912, dis-
missed the appeal and directed the complainant to be

put in possession of the plope rby—rthe subject matter

of dispute. |

Against this order of the A(ldltmnal Magmtmte
the petitioner moved the High Couart and obtained
this Rule.

Mr. J. N. Roy and Bnbu Bhw]gen(lrcc Chandra
Gutha, for the petitioner.

Hormwoop AND Imam JJ. We are of opinion that
this Rule must be made absolute on the ground on
which it was issued. The considerations whi ch moved
the Full Bench in the case of Mehi ;S’mgh v. Mangal

Khandw (2) seem to apply with equal or even more

~force toan order under section 522, Criminal Procedure
Code. TItis clearthat the confirming of a conviction on
~appeal where the Magistrate had not thought it neces-

sary to act under section 522 cannot make such an order
a consequenmal relief, oran orderancillary in character
for which no separate a,uthomty is needed. Separabe‘
‘ ?authomty under section. 522 was dlﬁtmctly needed
‘before any Criminal Court could have such ‘ax m-k

: g“or&max:y p@wers as are glven the;reby[ The
A1 ',‘M;898) { "L R.28 Bom 4:94 (2)(1911)1LR
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is an unusual one. It is one certainly not inherent
in the ordinary Courts of criminal jurisdiction, and it
certainly could not be exercised by any person other
than the Court which convicted of an offence attended
with eriminal force and held independently that by
such force any person had been dispossessed of any
immoveable property, and that independent finding
must of course be the finding of the Court of first
instance. The Appellate Court cannot come to an
independent finding upon a matter which is not before
it in appeal. We do not think it necessary to discuss
the divergence of opinion between this Coumrt and the
Bombay Court as regards the time at which such an
order should be passed, but we may say that were we
to agree with the view taken by the Bombay Court in
Narayan Govind v. Visaji (1), the want of jurisdic-
tion in the Appellate Court would thereby be rendered
still more clear; for the Bombay Court says that an
order made under section 522, Criminal Procedure
Code, restoring possession of immoveable property to
a person who has been dispossessed of it by criminal
force is an independent order, and may therefore be
made subsequent to the date- of the conviction of the
offender and need not be made at the same time as the
conviction. If that is so, the Court which had the
conviction before it on appeal obviously had nothing
whatever to do with the order under secticn 522, and
could not pass an independent order directing restora-
tion of the property. The Rule is made absolute, and
the order under section 522 set aside. L

8. K. B. Rule absolute.
(1) (1898)'L. L. k. 28 Bom. 494. “



