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holding by payment of the rent assessed upon the land 1412
comprised therein. Tn our opinion. section 48 applies iy cpasn

to cases in which the land held by the mivat is co- Saliy
.

extensive with the land held by the under-raivat. Jox
The gection was never intended to apply to cuses ol ‘»'i\‘f‘-;“?il“-‘*
NATTH,

the c¢lass now before us.

We may add. that in the course of the argument
at the bar, reference wuas made to the decision of
Me. Jastice Geidt in the case of Akhil Chaadra
Biswas v, Lmnyad A0 (1), where a question similur in
scope to the one before us, appears to have been
raised but not decided: that judgment, so far as it
goes, supports the view we take.

The result therefore is that this appeal iy allowed,
the decree of the Conrt below set aside and that of the
Court of Hrst instance restored with costs in this Court.

8. K. B. Appeal allowed.
(1) (1904) 8. A, No. 415 of 1903 (unreported).
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fhnde Law—=Surety—Father's liubility as surety—Whether son is liahle
to pay debi incurred by futher as surety.

Under the Hindu Law, a son is lable for a debt incurred by his father
as a surety. ‘

Tukarambhat v. Gangaram Mulchand Gujar (1) and Naharaja of
Benares v. Rumkumar Misir (2) referred to.

¥ Civil Rule, No. 368 of 1912, against the order of Ram Lal Das,
Subordinate Judge of Purnea. dated Dec. 22, 1911.

(1) (1898) 1. L. R. 23 Bom. 454, (2) (1904) L. L. R. 26 AlL 811,
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RULE granted to the defendant, Rasik Lal Mandal.

One Singheswar Rai brought a suit in the Court of
the Subordinate Judge of Purnea exercising the
powers of a Small Cause Court, against one Rasik ILal
Mandal (the petitioner) for recovery of a sum of
Rs. 409-8 including interest at the rate of eighteen per
cent. per annum, on the basis of a hand-note, alleging
that it was executed in his favour by the deceased
father of the defendant as a surety of one Majlis
Sahay. The defendant pleaded, @nfer alia, that the
bond was not executed by his father, and that if at all
executed Dy him, being without any consideration,
it was not Dbinding on him. It appeared that
Majlis Sabay had brvought a suit for recovery of
possession of certain lands, in which the plaintiff
Singheswar Rai was added as a party defendant, heing
a mortgangee of some of the lands in dispute. The sait
was settled between the parties, and Majlis Sahay
having agreed to pay Rs. 300 to Singheswar Rai, he
gave up his rights as a mortgagee. It was for this
amount that the hand-note in suit was executed.

The learned Judge, having held that the hand-note
was a genuine document, and that it was executed for
consideration, decreed the plaintiffs wuit. Against
this order the defendant moved the High Court and
obtained the Rule.

Babu Provas Chunder Mitter (Babu Swushil
Madhub Mullick with him), for the petitioner. The
petitioner is not liuble to pay, inasmuch as the hand-
note was executed by his father as a surety. Under
the Hindo Law a son is not bound to pay such a
debt: see Yajnavalkya Sanhita translated by Babu
Manmatha Nath Dutt, Chapter 11, page 11. Surety
is sanetioned in (7) darsena (presentation), (i) pra-
tyayo (creating confidence) and (ii7) dana (giving).
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In the third class of cases only a son is liable to pay
after the demise of hisg father. This is not a case com-
ing under that class. Unless the money covenanted to
be repaid was a loan, the son is not liable. Manu,
Yajnavalkyva and other authorities on Hindu Law
declare the liability of a son to pay the debts of a
father when incurred as surety for payvment of debt.
The words ©security for the payvment of debt 7 clearly
contemplate the cuse of an advance of money @ see
The Mularaia of Benares v. Lamlwnar Misir (1).
The cases of Sitaramayya v. Venlatraianna (2),
Chettifevlcn Reddier v, Chettilkuwlon  Reddiar (5),
Tuwkarambhat ~v. Gangaram Mulchand Gujor (1)
are not against my contention. The case of Hira Lal
Marwart v. Chandrabali (5) lends support to my con-
tention to some extent. In the hand-note, there is
no mention of interest, and therefore the plaintiff is
not entitled to get interest at the rate of not more
than six per cent. per annum.

Batiu Satis Chinider Ghose (Babwe Anilendra Nath
Roy Chowdlry with him), for the opposite purty. was
not called upon to reply on the question of the
iability of the son; butas to the question of inferest
he conceded that interest, at the rate of six per cent.
would be the proper rate of interest.

. CoxE anD ImaM JJ. The facts of the cuase, us laid
before us, ave as follows: One Majlis Sahay brought a
suit for recovery of certain land over which the plaint-
iff had a mortgage. In the end it was agreed that
Rs. 300 should be paid by Majlis to the plaintiff ap-
parently by way of redemption of this mortgage and
the defendant’s father agreed to pay that sum in the

(1) (1904) T L. R. 26 AL 611, 616. (3) (1905) L L. R. 28 Mad. 377.

(2) (1848) I. L. R. 11 Mad. 373. (4) (1898) I. L. R. 23 Bom. 454,
(5) (1908) 13 C. W. N. 9.
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event of Majlis” default. The plaintiff theveupon gave
up the land. The defendant’s father died and the
plaintiff then brought this suit against the defendant
for the recovery of the money. It was decreed by the
Court below and the defendant obtained from this
Court a Rule on the opposite party to show cause why
the decision should not be set aside on the grounds,
first. that the debt was incurred by the defendant’s
father in respect of a suretyship, and, secondly, on the
ground that the Court had no jurisdiction to award
more than six per cent. interest.

As regards the first point, we see no reason why
the plaintiff should not be entitled to the relief that
he has obtained. We have been referred to Yajna-
valkya Sanhita translated by Babu Maumatha Nath
Dutt, Chapter 11, page 71. [t is there stated that
“ gurety iy wsanctioned in darsana (presentation),
pratyaya (creating confidence) and dana (giving).
The first two sureties, if their statements be false,
must be compelled to repay the money. As regards
the other, that is one who undertakes to repay the
money himself, if it is not realised from the party,
cven his sons are to repay the money after his
demise.” We can see no reason why the suretyship
of the defendant’s father should not be regarded
as coming within the term “dana.” In the foot-note
to this section, the word “dana” is thus defined :—
“The third form of surety is when a person under-
takes to repay the money himself if the party for
whom he stands suvety fails to do s0.” Tt has been
argued that the obligation created by this form of
surety is not binding on the sons wunless the money
covenanted to be repaid, was a loan. Itis difficalt for
us to see why the obligation of the defendant’s father
in the circamstances we have described above should
be any less than the obligation would have been if
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the monev had actually been lent to Majlis. In
Tukarambhat v. Gangaram Mulchand Gujor (1), it
is stated that Brihaspati recognised four different
classes of sureties : (3) sureties for appearance, (i)
sureties for honesty, (7)) sureties for payment of
money fent, awd (i) sureties for delivery of goods;
and stress is laid on the description of the third class
as being suarcties only for payment of money lent.
Further on, however, the Judges say: ~The texts of
Narad and Yajnavalkyva recognise three classes of
surety obligation only—those for appearance, those
for honesty and those for payment” and it is not
said that the money to be vepaid must be a loan.
Ax we have said, we sec no reason why this class
of surety should be restricted only to cases in which
money has actually been advanced and no case has
been  shown where this distinetion is clearly laid
down. The case of The Maharaia of Bewares v.
Rainkwmar Misir (2) is clear authority for holding
that a surety obligation of this nuture is binding on
the son even wien no money has been advanced. We
think, therefore, that the decision of the learned
Subordinate Judge in this respect is right.

As regards the question of interest, it is conceded
that six per cent. interest is saflicient.

The Rule is accordingly mude ubsolute to this
extent that the interest is reduced to the rate of six
per cent.

We make no order for costs in this Court. Costy of
the Court below will stand.

8. C. G. Bule ubsoliute.

(1) (1893) I. L. R. 23, Bom. 454, (2) (1904) I. L. R. 26 AlL 611,
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