
1912 uscertaLuesI, rlie statement tbat tlie signed  dee,ree was
received from  tlie Judges before tbe 8t!i A u gust 

Cn.vN'Dia in correct. No doubt, it is ])osslble that it had never-
Tiivv.ua theleHs ])eeii signed before the oOth Ju ly , in w IlIcIi

OuAXPPiTR event the time lim ited  by  law, even ii calcukited from
LomANV, of SLgning. w ould  have exi^ired l)ofore the

present ain)Ucation was filetl. But it i.s b ig h lv  inu)ro~(jAliNunKF -I i  L O .. X
j. l)al)1e that tliere was snch delay, aiul, on the whole, the

case s('eiiis lo uie to ))c one in wbicli relief may, jjro 
hf(c rice, properly ]je given under secti-on 5 of the Act.

S. M.
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CIVIL RULE.

Before Mr. Justice D. Chaflerjce and Mr. Justice N. It. Chatterjca.

1912 RAM CHARAN CHANDA TALU K D AR
March 4. V.

TARIPULLA.*

Sawliofi for profiecutinii— Sanction refused by Munsif— Appeal— Sanction 
(jnmtcA hi/ Stdxirdinaie Judge— Jurisdiction— Code o f  Crimhrnl Vroce- 
dme\Act V uf 10 S— Cicil Courts Act { X I I  of 18S7), hh. 21
and 22— Code of Cicil Procedure {Act V of 190S\ ss. 24 (i) (a) and 
115.

A Buit heeu dismissed l,iy the Munsif and, ou appeal, by tiie Court
Appt'al, the tlefcudauts applied to the lIuiiBif f(ir saisctioii to prosecute 

the plaintiffs for offeisfiis under ŝk. 4(58 and 471 of tiie Indian Penal Code 
This applicatit)n was refused, but, ou appeal, the Sul)ordiuate Judge granted 
such sanction ;

Held, that the Court of the District Judge was the only Court to which 
such an appeal would properly lie.

Per N, R. O h a t t e r j e a  J. For the purposes of s. 1 95 of the Criminal 
Procedure Code, a Munsif is not subordinate to a Subordinate Judge.

’"'Civil Rule, No. 5426 of 1911, against the order of Behari Lai 
Chattcrjee, Subordinate Judge of Mymeixsingh, dated July 22, 1911-



E u lb  granted to the i^etitioiiers, Eain Gluu’an 
Chanda Taliikdar and others. E a m  O h a r a n

The pla'nitiffH. Ram Charan Chanda Tahikdar and t-HA.vi»A
T a l u k k a u

others, brought a Kuit on a boud in the Court ot a r,
Miinsif, who dismlsHed the suit, and subsequently liis Tampitlla. 
jmlgmont was upheld l>y the Axipelhite Court. There­
upon, the defendants applied to the Munsif to proRc- 
cute the x>huntifl;a for oiJences under sections 4(i8 
and i l l  of the Indian Penal Code. The Muiisif 
refused this application. On appeal to the 23istricfc 
Judge, the case was transferred to the Subordinate 
Jutlge who, after hearing the ajipeal, reversed the order 
of the Munsif and sanctioned the prosecntlon of 
the plaintiffs. Thereupon, the plaintiffs applied to the 
H igh Court and obtained this Rule on the defendants 
to show cause w hy the order of the Subordinate Judge 
sanctioning the prosecution should not be set aside.

Balm DwarJca Nath Qlmckerhutty and Balm Kali- 
kinkar ClmcJcerhutty, for the petitioners, in suppoi't 
of the rule. The Court of tlie Subordinate Judge, by 
wliich the appeal from the order of the M um if refUvS- 
ing sanction was heard, was not the Court to wliicli 
Buch an appeal properly lay. Section 195, clause (6} of 
the Criminal Procedure Code, enacts that the refusal to 
grant sanction may be set aside by any authority to 
which the authority refusing it is subordinate, and by 
clause (f) for the purposes of section 195 every Court 
shall be deemed to be subordinate only to the Court to 
w hich appeals from  the former Court ordinarily lie.
By section 21 {2) of A ct X II  of 1887 it is declared that 
an appeal from an order of a Munsif shall lie to the 
District Judge. The Court of the District Judge, 
therefore, was the authority to w hich tlie Munsif was 
subordinate: Sadhu Lall v. Ram Churn Pasi (1).

(1) (1902) I. L. R. 30 Oalc. 394.

VOL. X X X IX .] CALCUTTA SERIES. 7T5



1912 Under section 195, tlie DiBtrict Judge could act on liis 
Bam' cTvran initiative, and it was an error to style tiie appli-

Uhanha cation to liiin as an appeal from an order of tlie
lALuwxu. Munsif furthermore, lias decided tliis
Tahii’ulla. riglitly in holding that the plaintiffs having

merely fulled to prove tlieir case, sanction under 
section 195 must be refused.

Bahn Akhilhandhu G-uha, for the opposite party, 
showed cause. The High Court, I siibaiit, cannot 
interfere in this case under section 195 o£ the Criminal 
Procedure Code. Tliis is not a ciise in which a ques­
tion of |urisdiction is involved. It is only under sec­
tion 115 of the Oivii Procedure Code of 1908 that tlie
High Court does interfere in matters of tliis itind, 
provided tliere has been gross injustice done to one 
of tbe i)arties: HamijiidcU Mondol v. Damodar Ghose 
( 1 ), Ram Proshad Malla v. Raghiiba?  ̂ Malla (2), 
Ramdliin Baiiia v. Sewhalak Singh (3), Joy Narain 
Jana v. Upejidm Narain Ray (4), Begu Singh v. 
Emperor (5) and Salig Ram v. Ramji Lai (6).

Moreover, the District Judge has power to transfer 
to any subordinate Court under his administrative 
control any api)eais pending before him from the
orders of M unsifs: see section 22 of Act X II  of 1887 
and section 24 {!) (a) of the Civil Procedure Code of 
1908.

I submit, therefore, that the Subordinate Judge had 
Jurisdiction, that the sanction was proi:>erly granted.

Cur. adv. vulf.

D. C h a tte b je e  J. In this case a Miinsif dismissed 
a suit on a bond, and the decree was upheld by  the

(1) (lDOr>) 10 0. W. N. 1026. (4) (1908) 13 C. L. J. 216.
(2) (1909) 13 C. W. N. 1038. (5) (1907) I. L. R. U  Calc. 551.
(3) (1910) I. L. R. 37 Ode. 714 ; (6) (1906) 1. L- R. 28 All. 554.

14 C. W. N. 806.
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Apx)elliite Court, iiii application for Kaiictioii to prose- UI12
cute the plaintiff for offences under sections 4(>8 and ramGhaiun
471 of tliG Indian Penal Code was refused by tlie 
Munsif. From this order an appeal was preferred ' 
evidently to the District Judge : this appeal was heard 
by the Soboj-dinate Judge, who reversed the order o£ C hatt-ekjeb  

the Mnnsif and ^^raiited sanction. The plaintiff oh- 
tained this Rule for setting aside the order of the 
Bo.bordinate .7udge.

It is contended by the learned Yakil for the peti­
tioner that the Subordinate Judge had no jurisdiction 
to make the oi'der that he has made, and on the merits 
that the orck^r of the Munsif refrtsing sanction was a 
proper one and slumld not have l)een set aside as the 
Courts which decided the bond suit went ux)on the 
failure of the plaintiff to prove his case. The learned
Yalvii for the opposite party coiitends that we cannot
go into the second question, as we have no Jurisdiction 
to Interfere under section 195 of the Criminal Proce­
dure Code and the rule must be discharged, unless we 
ux:>ho]d the first contention, in which case we may 
have jurisdiction under section 115 of the Civil Pro­
cedure Code. I shall deal with the first question 
first. Section 195, clause (6‘) of the Criminal Procedure 
Code, provides that “  any sanction given or refused 
under this section may be revoked or granted by any 
authority to which the authority g iving or refusing 
it is subordinate.”  Clause (7) provides that “ every 
Court shall be deemed subordinate only to the Court 
to which api)eals from the former Court ordinarily 
lie.”  Chapter II I  of the Civil Courts Act, w hich is 
headed as dealing with ordinary Jurisdiction, contains 
section 2 1 , of which clause (2) says that, “  save as afore­
said, an appeal from a decree or order of a Munsif 
shall lie to the District Judge.”  The saving is in 
respect of any provision to the contrary in any other
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1912 Act, and is not material in tliis case, as there is no
that there is any such special enactment 

ÛiiANDA applicable to it. Clause (4) of section 21 provides 
lALLKiKVR High Court may under certain circumstances

Taiuvulla. appeals lying to the District Judge to be pre-
C iu T T E iM E E  feiTed to the Court of a particiihif Subordinate Judge.

That also is not nuiterial, as there is no suggestion 
that there is any such special order applicable to the 
present case. No appeal lay to the Subordinate Judge, 
and he was, therefore, not the authority which could 
grant or revoke a sanction refused or granted by the 
Munsif. It is true that under section 2-i, clause (a) of 
tlie Civil Procedure Code, the District Judge can 
transfer any suit, ai>x>eal or j>roceeding pending before 
him to any subordinate Court competent to try it, bnt 
the Subordinate Judge was not competent to try this 
appeal, as he was not the authority to w hich the 
appeal lay. The order of the Subordinate Judge ŵ as, 
therefore, incompetent.

ils regards the second question, there is some con­
flict of authority. The Allahabad High Court has held 
that under section 19^, clause (6), there can be only 
one proceeding b}  ̂ way of appeal from an order giving 
or refusing a sanction, and as soon as the Apj)ellate 
Court makes an order either way, there is no further 
ai>peal; see Emperor v. Serhmal ( 1 ), Kanhai Lai v. 
Chhadammi Lai (2). The Madras H igh  Court has 
decided that an appeal lies to the High Court not only 
in cases where the first Court refuses sanction and 
sanction is granted by  the Court to which that Court 
is immediately subordinate, but also in cases where 
the first Court grants sanction and the sanction is 
revoked by the Court to which that Court is im m e­
diately subordinate: see Muthuswami Miodali v.
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J.

Veeni Chetfi (1). Tlie leai'tied Judges differ from tbe 912 
Calcutta ruling iu Haniihuldi Mondol v. Dimodar iumChaiun 
GJiose (2) and agree witii two subsequent Calcutta 
ruling^, Habibur Ra a man. v. M iinsJii Khodabuj' (o),
Giriki Scuikar Ray v. Binode Sheikh (4). Tlie name 
i>oiut was raised in tlie case of Rani ProsJtad Mall a v. G h a ttk iu k r  

Raghuhar MaUa {p').,\n\i t\\Q- learned Judges, wliilst 
expressing an inclination in favour o£ tlie Madras 
view, supported as it was l)y some of the Calcutta 
cases, prefei-red to interfere iiuder section 62:2 of the old 
Civil Procedure Code. It is not necessary, however, 
to pursue this question further, as our view  on the first 
question is sufficient to dispose of this Rule.

The Eule is accordi ngij'  ̂ made absolute. W e make 
no order as to costs.

N . R. Ch a t t e r j e a  J. I agree w ith m y leai-ned 
colleague in making the Rule absolute.

Under section 21, sub-section {2) of the Bengal, 
North-W estern Pcoviuces and Assam Civil Courts Act, 
an appeal fwmia decree or order of a Munsif ordinarily 
lies to the District Judge, and not to the Subor­
dinate Judge. There is no suggestion in this case 
that there is any special order as provided for in sub­
section (4) of that section, under w hich appeals could 
have been i>referred to the particular Subordinate 
Judge who iiassed the order on appeal in tlie x̂ t̂̂ sent 
case. Under section 22 (1) a District Judge no doubt 
may transfer to any Subordinate Judge under his 
administrative control any appeals iiending before 
liim from the decrees or orders of Munsifs. W hen 
an appeal transferred under section 22  ( / )  is w ith­
drawn by tlie District Judge, lie may either dispose

(1) (1907) I. L. R. 30 Mad 382. (3) (1006) 11 0. W . N. 196.
(2) (1006) 10 G. W. N. 1026. (4) (1906) 5 C, L. J- 2 2 l

(5) (1909) I. L. 11 37 Gale. 13 ; 13 0. W. N. 1038.
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1912 

R a m  C h a k a m  

T a U ? K I)A R

I’.
T a r i p i t l l a .

ClIATTEIlJKE

J.

of it himself oi* transfer it to a Go art under his 
atliHiiiistrative control—competent to dispose of it. 
The question of conix)etency to dispose of an appeal 
does not arise when an appeal is transferred in the 
first instance to a Subordinate Judge under section 
22 (I), and it seems, therefore, that a Subordinate 
Judge is competent to dispose of any appeal pending 
before the District Judge and transferred by  him to 
the former.

But under section 195, sub-section (6“) of the Criminal 
Procedure Code, tlie power of revoking or granting 
any sanction given or refused is given to the author­
ity to which the authority giving or refusing it is sub­
ordinate, and sub-section (7) provides that fo r  the 
purposes of this fseciioti every Court shall be deemed 
to be subordinate only to the Court to v^diich appeals 
from the former Court ordinarily lie. There is no 
doubt that the District Judge is the only Court to 
which appeals from an order of a Munsif ordinaril}^ 
lie. For the purposes of section 195 of the Criminal 
Procedure Code, therefore, a Munsif is not subordinate 
to a Subordinate Judge. A  Subordinate Judge can 
dispose of any appeal transferred to him b y  the District 
Judge under section 22 ( i)  of the Civil Courts Act, 
but the power of revoking or granting sanction is 
given only to the Court to which an appeal lies. The 
power, therefore, cannot be exercised by a Subordinate 
Judge to whom an appeal does not lie, bat who can 
only dispose of an appeal transferred to him by  the 
District Judge.

In this view of the matter, the other questions 
raised in this Rule need not be considered.

0 .  M. Ride absolute.


