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Appml to Priry Cowiril— Lirnihiiiim—Period heltveen the signing o f the 
judgmrtit and the decree, hoiv far alUnred to he mleuhdrd in saving 
limUatbm i)i filing Prirtj ('iiniieil ap]>enl—Limiiutiou Art (IX  nf 
19US). ss. 5, 12, Hvh. /, Art. 179.

Where tin* appellant to Iliri Maĵ 3.sty in Oouricii has failed to apply for 
a copy of tho jiulgmuut ami (leeruc within the period allowed for liliug the 
appf̂ ul, he cauiK.it he allowed to say that he was preveated from filing the 
application in time hy reaHOii of tin; decree not being signed ; and he is 
not entitled to ask the Court under h. 12 of the Limitation Act to deduct 
the period h(!t\vet'u the «igiiing of the judgment and the signing of the 
decree in computing the period of limitation for appeal to Ilis Majesty in 
L'oundl.

Bechi V. Ahsan-ullah Khan (1) relied on.
Bam Aladhiih Miller v. Matungini Dasd (2) distinguished.

A p p l i c a t i o n  for leave to appeal to His Majesty in 
Council by the plaintiff.

The Jiidguient appealed against was delivered on 
the 7th July 1911. The apx^lication for leave was 
made on the 30th January 1912, that is, more than 
23 days after the period of six months allowed by the 
Limitation Act to file a Privy Council appeal. The 
appellant contended that the period of 23 days beyond 
six months ditl not bar the axjpeal, as the decree was 
signed about a month after the delivery of the judg
ment, and that under the provisions of the new

® Application for leave to appeal to Ilis Majesty in Council, No. 6 of 
1912.

(1) (1890) I. L. I I  12 All. 401. (2) (1886) I. L. R. 13 Calc. 104.
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Liiiiitution Act of 190S. he -was entitled to -̂et tlie 
heiiefit of the period between the si"iun,t>’ oT the jiidt?- 
iiient and tlie decree in conipiithi^^ limitation.

Bahu Kariinamny Bose, for tlie petitioner. It 
is true ax)plicatioii for copy of tlie iiidgment and 
decree was not made till the 26th Janmuy 1912, but 
I am now entitled to liave six months, and the period 
between tlie signing of the jmlgment and the decree 
to iile the appeal. Under the old Limitation Act, time 
taken for coin" of judgment and decree was not 
allowed. It is now allowed under section 12 oi the 
new Liniitatioii Act. Supposing I had applied for copy 
of Judgment and decree as soon as the judgment was 
delivered, I would not have got them for a month 
almost. If, however, that period is not allowed, I 
should have the delay excused under section 5, as this 
is the first case after the passing of tlie new Act. Tlie 
principle of the case of Bani Madhiib Mi tier v. 
Mat I mg ini Dassi (1) is iij)]}liG‘dhlG. The later Allaha
bad case, Beclii v. Alisanullah Khan (2), lays down no 
sound rule of law.

Bahu Jogesh Chandra Boy, for the opposite party, 
contended tliat the petitioner was guilty of ladies, 
and not entitled to have the special favour of the 
Court.

Our. adv. vult.

I I a u i s h
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1912

B r e t t  J. The value of the property in  the suit 
in respect of whi(;h this ai3plIcation is made for leave 
to appeal to His Majesty in Council is Rs. 21,206-10. 
The decisions of the two Courts are however concur
rent, and it w ill therefore be necessary for the appli
cant to satisfy us that his ax^peal raises a substantial 
question of Law.

( 0  (188C) I. L. R. 13 Calc. 104. (2) (1890) L L. E, 12 A ll 461.



1»12 TIk' qneHtioii, liowever, wliicli wo have to detef-
irTimn first is wlieilior tlic application lias boon made

CuANmsv witliin tlie time limited l)y the law, o r whether it is
T ewakv

bari'od bv limitation.
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V.
nCiiANurn: Tho iudmiiciit of this Court, against which the
CUiMI'ASY. '

lii). ' applicant seeks to appeal, was delivered on the Ttli 
Bi'nTr 1911. and the application -was made on the 30th

January 1912, that is to say after an , interval of six 
months and 2,̂  days. The period fixed by Article 179, 
Hchediile I o£ the Limitation Act (IX  of 1908), within 
which such an application should be m ade, is six 
months from the date of tlie decree api3eaied against, 
and, iinless the applicant is able to make out a case to
avoid the bar of limitation, his apj)lication must
necessarily be dismissed.

The case put forward by the appellant is as fo llo w s : 
Though the judgment of this Court was delivered on 
the 7th July 1911, he says that the decree which, as 
requi!'cd by Order X X , rule 7, bears the same date as 
the judgment, was, in fact, not signed till about a 
a month afterwards, and he has filed in support of liis 
a})i)Ucatlon an affidavit, the second paragraph of which 
runs as fo llow s:—

“ That the decree was prepared and signed by the 
Hon’ble Judges after about a m onth of the same (the 
date of the ]udgm.ent, the 7th July, 1911), aiid the 
decree, duly prepared and signed, was received by the 
Peshkar from the Bench Clerk on the 8th August 1911, 
and it was not till then that the decree was available 
for taking copies of the same.”

The applicant relies on section 12 of the Limitation 
A ct (IX  of 1908) and on the Full Bench decision of this 
Court in the cases of Bcmi Madhub MU ter v. Matun- 
gini Dassi (1 ) to sux^port tlie contention that the

(l)(188fi) I. L. E. 13Galc. 104.
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application, having been iiuido witliiii six montlis from 
tbc date wiien tlie decree was signed, was in time.

In dealing with the aiiidavit we have to observe 
that it is not precivse- as to the date on which the 
decree was signed, nor does it explain the circum 
stances under which the decree was not available 
for the purpose of preparing a copy o£ it till the 8th 
August, nor what proof the applicant liad that sncli 
ŵ as the fact.

Application for a copy of the judgment and decree 
was not made till the 26th January 1912, tliat is to 
say, till more than six months from the date of the 
Judgment, and the copy was delivered the same 
day.

It cannot, therefore, be urged that in tliis case the 
applicant was prevented from obtaining a copy of the 
decree before the 8 th August, for in fact lie made no 
effort to obtain a copy till the 26th January follow ing.

Only one day’s delay having occurred in furnish- 
ing the copy of the decree, section 12 of the Limita
tion Act by  itself cannot assist the apx^licant to avoid 
the bar of limitation.

The Full Bench decision of this Court, on which 
the applicant relies, dealt with the question of lim i-. 
tation under section 12 of the Act as affecting appeals 
from decrees x>assed by two MunsifB in 1886. In that 
year the coresponding j>rovision in the old Limitation 
A ct of 1877 did not apply to ai3plications for leave to 
appeal otherwise than as a paui)er, and therefore did 
not api)ly to applicationfl for leave to apx)eal to His 
Majesty in Council, and the Judgment of the Full Bench 
at the time of its delivery certainly did not, and could 
not be taken to, aj^ply to such applications.

It must also be noticed that before the delivery 
of that judgment the date of the signing of the decree 
had to be entered by Judges of the lower Courts in  the

llARiisn
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B r e t t  J .

order sheet ill accordance witli tlie rules of tlie H igh 
Court, and after tJiat iiidgmeiit liad been dellYered, 
ill order to assist tiii’tlier the Apx>ellate Court, instruc
tions were issued by the H igh Court to the Subordinate 
Courts diuecting the Judges of those Courts to note on 
the decree itself the date when it was signed. In those 
Courts, therefore, there was and is a deliiiite record of 
the date when the decree is signed.

In that iudgment the Full Bench he hi as foliow^s :
“ In our ox)inioii tlie fact that the decree was not in 

existence, that is signed 1)}̂  the particular Judge, and 
could not therefore be copied until 23rd July, tliat is 
six days after the date that it bears tlie date of the 
judgment), entitles tlie appellant to ask ns to deduct 
those six days in addition to the eight days (dehiy 
■which ocearred in  obtaining a goi)v of the decree), ajid 
thus to hold that uiidei: section 12  of the Liniitatioa 
Act the appeal has been presented within the 
X)resci'ibed period.”

The contention advanced on behalf of the appellant 
is that, since section 12 of tlie Limitation Act has been 
made applicable to applications for leave to appeal to 
His Majesty in Coaiicil, that decision must be taken to 
apply to such ax>plications an well as to appeals against 
the decrees of the Subordinate Civil Courts, and that it 
entitles the ajixilicaiit to claim a deduction of the days 
intervening between the delivery of jndginent and 
the signing of the decree. In. the present case if such 
an allowance be made, the application would apjiarently 
be in time.

In the case of Bechi v. Ahsan-iillah a Full
Bench of the Allahabad High Court in dealing w ith 
the effect of section 12  of the Limitation A ct held that 
“  in computing the time to be excluded under section 1 2  
o f  the Limitation Act from a period of limitation the

(1) (1890) 1. L. R., 12 All. 461.
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time requisite for o'btuliiiiig a copy does not begin iiiitil 
an ai^plicatioii for cox̂ î ŝ haft boeii made. It, tlierefore, 
after Jiidgiiieiit tlie decree reinaijis unsigned, bugIi in
terval is not to be excluded from the period of limita
tion iinless, an ai)plication for copies Iniving been made, 
the aj)]>licant is actually and necessarily delaja'd 
through the decree not having been signed.” Dissent 
was then expressed from the decision of the Full 
Bench of this- Court in the case of Bajii 'Madhuh 
Mitter v. Matungiiii D (1).

In this H igh Court the practice before the passing 
of the new Limitation iic t  was in accordance with the 
law to a])ply strictly the rule of limitation, and not to 
maive any allowance for tiie time occupied even in 
obtaining copies of the decrees. Since the passing 
of the new A ct allowance for that period must now  be 
made, and this has been so lield by  this Court by  its 
order delivered on the Gth February 1912 ia  the 
case of the ai^plication for leave to His Majesty in 
Council, No. 102 of 1910.

But in this Court there is no rule providing that 
the dates of signing the decrees shall be noted by the 
Judges on them at the time of signing, so that there is 
in fact no definite record from which the date when 
a decree i>s signed can be accurately ascertained, To 
extend the application of the Full Bench ruling of this 
Court to applications for leave to appeal to H is Majesty 
in  Council in existing circumstances would have the 
result of indefinitely extending the period of lim ita
tion, for there would be no record b y  which its lim it 
m ight be ascertained.

There is too a marked point of distinction between 
the facts of the case now  before us and the facts of the 
cases which were before the Full Bench o f this Court 
in  1886. In one of those cases the application for 

(1) (1880) 1. L. R. l3,GaIc. 104.
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1912 copy liad been made before the decree liad been
ilutisu Bigiied, and in botli casen the api)Ucatioiis for copies
Chaxdua bad been made before tlie period of ai î^eal, reciioned

\ V’ V‘ ' from the date of the judgment, had expired. In 
CifAXDi’ijR now before us the ax)plication for tlie copy

LiK ' of the jndgment and decree was not made till after the 
expiry of six mouths from the date of tlie judgment, 
that is to say till after tlie period of limitation, if 
reckoned from the date of the judgment, had exjured.

The Full Bench of this Court, in dealing w ith the 
question of limitation in 188C, considered what w’’ould 
be the effect if the decree were not signed till after the 
period of limitation bud expired, but did not consider 
that would be the effect if the appellants had taken no 
steps to obtain copies of the decrees w ithin the period 
of limitation.

This point was considered by the Full Bench of the 
Aliahabad Court, and api^ears to be of considerable 
importance in the appeal before us.

In dealing with that jwint the Allahabad Court 
held that the appellant was only entitled to be excused 
under section 12 of the Limitation Act for a delay for 
which he was not himself responsible, and that appears 
to be the principle underlying that section.

W e are not prepared to hold that the judgment of 
the Full Bench relied on by  the appellant is a binding 
authority on us in the present case.

W e are of opinion that in the jiresent case the 
applicant is not entitled to ask us under section 12 of 
the Limitation Act to deduct the period w hich expired 
bet'ween the signing of the judgment and the signing 
of the decree, because he, having failed to api3ly  for 
a copy of the judgment and decree within the i^eriod 
of limitation, cannot be allowed to say that he was 
prevented from filing the application in time b y  
reason of the fact that the decree was not signed.

772 INDIAN LAW  REPORTS. [VOL. X X X IX .
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Tlie ax)plicaiit fnrtlier asks ub to admit, the appeal 
under the i)roYislons of Hecfcioii 5 of the Lim itation 
Act. Hlh case m that he m̂ as misled l)y the judgment 
of the Full Bench of this Court into the belief that lie 
would be allowed under nection 12 of the A ct to ask 
for a deduction of the period which elaiised between 
the dâ '.e when the judgment was delivered and the 
date when the decree was signed. Ah this is the first 
occasion on which that point has beeii raised and tliere 
are grounds to support the contention tliat he was so 
misled, we think that in tlie circumstances we mtiy 
accept this contention and under section 5 of the Act 
allow an extension of the period of limitation to cover 
tlie time between the date of the Judgments and the 
date of signing the decree. At the same time we 
desire to say that we grant tliis concession with 
considerable hesitation.

Habish
ClIAKDttA
TeH'AKT

ft.
CHAsnruR 
Go MPA NT,

Ld. 

B r e t t  J.

1912

C a r n d u f f  j .  I  agree. The Full Beach decision 
of this Gonrt on the construction of section 12 of the 
Limitation A ct must, I think, be distinguished on the 
ground that the rule which it lays down in resxiecl 
of appeals from the decrees of the Subordinate Courts 
is a rule which, regard being had to the circumstances 
and the practice here, cannot be api)Ued to, and would 
surely not have been laid down by the Full Bench in 
connection with, ajipeals from the decrees of this 
Court. For wdiat we have to deal w ith under section 
1 2  is a matter of exact comxnitation, and the material 
for making the deduction prescribed by  the Full Bench 
for the mufassal is altogether wanting in this Court, 
But the ax>plicant may, I think, be excused for having 
failed to perceive this distinction and acted on the 
assumption that the recent alteration in the law 
would have the result o f giving him  the benefit of the 
deduction. And I  find that, so far as can be

54



1912 uscertaLuesI, rlie statement tbat tlie signed  dee,ree was
received from  tlie Judges before tbe 8t!i A u gust 

Cn.vN'Dia in correct. No doubt, it is ])osslble that it had never-
Tiivv.ua theleHs ])eeii signed before the oOth Ju ly , in w IlIcIi

OuAXPPiTR event the time lim ited  by  law, even ii calcukited from
LomANV, of SLgning. w ould  have exi^ired l)ofore the

present ain)Ucation was filetl. But it i.s b ig h lv  inu)ro~(jAliNunKF -I i  L O .. X
j. l)al)1e that tliere was snch delay, aiul, on the whole, the

case s('eiiis lo uie to ))c one in wbicli relief may, jjro 
hf(c rice, properly ]je given under secti-on 5 of the Act.

S. M.
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CIVIL RULE.

Before Mr. Justice D. Chaflerjce and Mr. Justice N. It. Chatterjca.

1912 RAM CHARAN CHANDA TALU K D AR
March 4. V.

TARIPULLA.*

Sawliofi for profiecutinii— Sanction refused by Munsif— Appeal— Sanction 
(jnmtcA hi/ Stdxirdinaie Judge— Jurisdiction— Code o f  Crimhrnl Vroce- 
dme\Act V uf 10 S— Cicil Courts Act { X I I  of 18S7), hh. 21
and 22— Code of Cicil Procedure {Act V of 190S\ ss. 24 (i) (a) and 
115.

A Buit heeu dismissed l,iy the Munsif and, ou appeal, by tiie Court
Appt'al, the tlefcudauts applied to the lIuiiBif f(ir saisctioii to prosecute 

the plaintiffs for offeisfiis under ŝk. 4(58 and 471 of tiie Indian Penal Code 
This applicatit)n was refused, but, ou appeal, the Sul)ordiuate Judge granted 
such sanction ;

Held, that the Court of the District Judge was the only Court to which 
such an appeal would properly lie.

Per N, R. O h a t t e r j e a  J. For the purposes of s. 1 95 of the Criminal 
Procedure Code, a Munsif is not subordinate to a Subordinate Judge.

’"'Civil Rule, No. 5426 of 1911, against the order of Behari Lai 
Chattcrjee, Subordinate Judge of Mymeixsingh, dated July 22, 1911-


