
haYo been granted as this was oi^posecl to tlie 
pjaiutift's'own case,AxtUTLUA -L

& Co. Tlic appeal must tlierefore be allowed and the 
SAiuoN suit dismissed w-itli costs tlironglioiit.
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& (Jo.

1*11:2 
Fel. M

W O O D EO FFB J. I agree.
2)])ea I a Ilo i vecl.

Attorneys lor the appellants: Pugh Oo. 
Attorney for the respondents: iV. 0. Bose,
J. c.

A P P E A L  F R O M  O R IG IN A L  Ci¥lL«

Before Sir Lmrrence I). Jenlim^ K.C.I.E., Chief Jusike, and 
1/V. Justice V/oodruffe.

RAXJIT LAL KARMAKAR
V .

BUOY KRISHNA KARMAKAR.*

Jlinda law ' Adoption-Aiinmati^^afra^ consirndiou of — Simultaneous or 
succcssivB cuJojdiori— Preferential rigid of adojption of senior zridotc.

Whei’o a Hiiidii, governt’cl by tiie Heiigal Bcliool of lliiidu law, 
had previous to bis death executed an anumatipaira iu tliene tenuB: 
“  T !uh imiimatipaira for taking adopted bou is executed to the foHow- 
iag effect . . . iii favour of iirst wife B. S. and sectsnd wife
S. B. . . I am giving perniiKsiou in writing that when I shali be
uo more each of my two w'iyea tshall le  at liberty to adopt three 
BOUB BUCCcsHively, that is, one after another, and shall lead a inora 
life. It 18 .also permitted tjiat each of my wives .shalll live in niy 
ancestral dwelling house with her adopted sou . . . —

Held, that applying the canon o f construction laid down in Ahlwy 
Ohunder Bagchi v. Kalapahar B aji ( 1 ), the document did not con
template simultaneous adoption hy the widows, hut successive adop
tion in accordance with the rule d ' law.

® Appeal from Original Civil, Ko. 41 of 1911, in suit No. 1009 o f  1909,
(1) (1885) I. L. E., 12 Calc. 40G ; L. K. 12 I. A. 198, 202.
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As between co-widows, the senior, that is to «ay, she, wliose toarriage 
was earlier, has in general a preferential right of adoption.

Decision of Stephen J. (1) affirmed.

A p p e a l  by tlie defendant, Ranjifc LaJ Ivarmakar 
from the judgment of Stephen J. (1).

One Sbib Krishna Karmakar, a Hinda governed 
by the Bengal school of Hindii Law, died on the 
2Dth Xoveniber 1903, leaving two widown, Biraja 
Siiiidari Dasnee, the >senIor, and Shashibala Dassee 
the junior widow, and no Hon. The day before 
his death he executed an aiunnafipatra or 
autlioi’ity to adopt in favour of his two widowB 
The authori ty wa« in these terms-. “ This cummati 
patra  for taking adox>ted son is executed to the 
following effect l)y Sri Sliib Krishna Karmakar 
father’s name tbe hite Ram Kristo Karmakar, bv 
caste Karmakar, by occupation gold and silver- 
smitli, inhabitant of Sabhar, thana Sabhar, dis
trict Dacca, i.n favour of first wife Sreemntty
Biraja Sundari Dassee and second wife Sreemutty 
Shashibala Dassee. I am now ailing, liaving l)een 
attacked with cholera. Tliere is no knowing 
when what may happen to the ti’ansient body
I have got no son l)orn of my loin, and, although 
in the hope of |}erpetuating the generation, I 
have married two wives successively, but up till 
now no son is born. Consequently by this 
amimatipatra I am giving permission in writing 
that when I shall be no more, each of my two 
wives shall be at liberty to adoi^t three sons suc
cessively, that is, one after another, and shall 
lead a moral life. Tt is also permitted that each 
of my wives shall live in my ancestral dwelling 
house with her adoi>ted son. On the other hand,
if she goes to live in another j)lace with her

(1) ( ly i l )  I. L, R. 38CaJc. 694.

1912

IUnjit L a l  

K a b m a k a b
'V.

B u o y

K kishna

IV A R J IA K A B .



adopted, roh she .sliall not liave any riglit to 
moveable tind the iniinoveable properties to be 

Kakhaicar left behind by me.”
Bijoy Oil the lotii April 1905, the junior widow pur- 

^Kiusun'a poi'tetl to adopt Ran jit Lai Karmai^ar without
seekij]^  ̂ tlio senior widow’s consent, and on the 9th 
Marc'li 1908 tlie senior wi(U*AV purported to adopt 
Li Joy Krishna Ivarniakar.

On the lltih >Scpteniber 1909, Bijoy Krishna
Karmakur, tlirougli his mother as next fricjid, brought 
this suit for a declaration that tlie alleged adoption 
ot Ranjit Lai Ivarniidvar was void and Inox^erative in 
law and for a declaration that he himself had 
Ijeen validly adopted as a son to the deceased. 
The suit was heard before Stephen J., and on the 
17th May 1911 his Loi’dship pronounced a decree 
in llie plaintiffs favour (1).

Efom this judgment the defendant, Ranjit Lai 
Karmakar, appealed.

Mr. H. I). Bose (Mr. I. B. Sen with him), [or 
tlie appeJlaut. The anumaiiimtra is inoperative, as 
it creates a power of simultaneous adoption in favour 
of botli the widows: the existence of two adopted 
sons at one and the same time is contenix)lated: 
Sm'cndro Keslmh Boy v. Doorgasoondory Dassee (:2). 
If, however, the authority to adopt is held to be good 
in law, the adoption of Ranjit Lai has a preferential 
claim as it was chronological]5̂  fii‘st. The doctrine 
laid down by the. Bombay Court in BaJrhambai v 
Badhabai (3), and Padajirav v. Bcmirav (4), that the 
senior Hindu widow has â preferential right to adopi, 
has no application in Bengal. In the Presidency 
of Bombay the senior widow has a preferential 
right, if not an exclusive right, to adopt, so long

(1) (11)11) I. L. K. 38 Calc. 694. (3) (1868) 5 Eom. H. C. (App.)181.
(2) (1892) I. L. R. 19 Calc. 513. (4) (1888) I. L. K, 13 Bom. 160.
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as she is not leaclii3g an irregnlar life. In Bengal, 1912
where an exi^refis antha!,‘ity by the hnsband to r a n j i t  L a l  

adopt is necessary, this right has never been 
recognised. The qnestion did not directly arise b u o y  

in MonclaMni Dasi v. Adinath Bey. (I) K k i s h k a

Mr. B . C. Mitter {Mr. Sircar with him), for the 
respondent, was not called upon.

VOL. XXXIX.] CALCBTTA SERIES. 585

K a r m a k a f ..

J e n k i n s  C.J. The plaintifl, wlio is the respondent 
before ns, has bronglit this suit against the defendant 
to have it declared that the alleged adoption ol 
the defendant is void and inoi^erative in law. The 
case was heard before Mr. Jnstice Stephen, who 
has pronounced a decree in the favour.
From that decree the present appeal has been 
preferred.

The points urged on beljalf of the defendant 
are two—first, he says ihat the document of 
authority under which the adoption both of the 
plaintiff and himself purports to have been made 
is b a d ; and, secondly, that if it is good, then his 
adoption, and not the plaintiff’s, is valid, although 
made by the younger of the two widows of the 
deceased.

The facts are briefly these: one Shib Krishna 
Karmakar, a Hindu governed by the Bengal school 
of Hindu Law, died on the 29th of November 1903, 
leaving two widows, Biraja Sundari Dassi and 
Shashibala Dassi, and no son. The day before his 
death he executed this authority to adopt in favour 
of his two widows. The junior widow, Sreemutty 
Shashibala Dassi, purports to have adopted the 
defendant on the I3th of Ax^ril 1905, without even 
seeking the elder widow’s consent. The elder widow 
purports to have adopted the plaintiff on the

(1) (1890) I. L. B„ 18 Calc,, 69,

41
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191-2 9t.li of March 1908; and it is in these circiini-
Han’otLai, Ĵ tances that the contentions to which I have refer-
Kakmakai: j.0c1 arise. The argument bj" which tiie defendant 

Bijuy would aniiihihite his own position by contendin^^
Khisiixa |-i|e deed of tlie power of adox)tion is inoper-

Iv A R M A K A Ii. . , ^-----atiÂ e in, in my opinion, one that cannot succeed.
Jenkins (^locumeiit was executed under circunistaiices

whicli may account for a certain degree of vague- 
jiess and uncertainty in its terms, ajid we are
entitled to apply to it the canon of construction 
which has been laid down by their Lordships ol; 
the Privy Council in Aklioy Oliunder Bagchi v. 
Kalapahar Haji (1), wliere it was said in constru
ing a document then before their Lordshix^s, that 
they would consider that the iiersoii giving the 
authority intended his widows to do that which 
the law allowed and not to do something wliich
was, if not absolutely .illegal, very unusual and
not j)ractised amongst Hindus. It apx}ears to me 
that it is a fair and reasonable interpretation to
put on this document to say that it did not
contemplate simultaneous adoption by the widows, 
but successive adoptions in accordance with the
rules of law as now establislied and as established 
at the time when this document came into existence.

Treating the document as a valid document, 
was the Junior wudow entitled to adojJt without the 
consent of the senior widow or without even asking 
for that consent? Now, it is well established in the 
Presidency of Bombay tliat, as between co-widows, 
it is the senior, that is to say, she, whose ma,rriage 
was earlier, that has the ]n’eferential right to adopt 
in circumstances like the present. Those decisions 
rest upon fundamental principles and on views of
Hindu life and economy which ai)i)ears to me to

(I) (18S5) I. L. R. 12 Oalc. 406 ; L. li. 12 I. A. lOB, 202,



be fully api)licable here. Any otlier view would 
merely lead to un iiiiseeiuly aerumble for tlie purpose kaxjitLal 
of perforiiniig tliis solemn act. In my opinion, tlie KAinLuui; 
(lecinioji of Mr. JiiHtice Steplieii is correct, and we p,i,|j,v 
111 list diymlKs the api)eai with costs. Tlie resei'vod IvnisiiXAIvAHMAKAi:.
coKts will be. cobIh in the appeal.

WOODROFB'E J. I agree.
Appea I din hi inml.

Attorney for the appellant: J. C. Duff.
Attorney for the lespondent: D. 31. GJiosi\
J .  c . _________

APPEAL FROM ORIC3INAL Ci¥IL.

Ihfi'ire Sir Laicreiice IL Jenl'im, KJ'.LK.^ ChieJ Justice, and 
.Ur. Jusiire ll'oodroffe.

KHITISH GHAXDKA ACHAEJYA OHOWDHUKY 11112
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OSMOND BEEBY.*
Aflrabmlratur pendente lite— Discharge  ̂ order of—Pasamr/ of luxtmnta—  

fo r  accomil  ̂ luhether suhsequenHi/ maintainable— Ck'il Pracedurc
Code (Avt V of 190S), 0. X fl  , r. 6.

An ordtT clisduirg-itig an adinitu'Btratur jiendente lite from frurfchc? 
acting as sucU vipin\ puwsiug liis accomits, ami the aonsetjueiit parsing' 
of liis accutintH, iu the cireiuostanees of the case, dul nut coiissUliitu 
a har to a suit for an accuiint brought Jimiiist iiiiii.»Ti * '

A p p ea l hy tlie plaintiffs, Khitish Chandra Achar- 
jya Chowdhiiry and -Sreeuiiitty Sindluibala Debee, 
from the Judgment of Haringtoii J.

This appeal arose out of a suit brought against 
an administrator pendente lite for an account and 
for the recovery ia particular of certain specific .sixms 
alleged to have been overcharged or wronglj^ charged.

Appeal from Original CiviJ, No. 39 of 1911.


