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APPELLATE CIVIL.

Before Mr. Justice Chitiy, Mr. Justice Coxe and Mr. Justice ). Chatterjee.

RADHA KANTA CHAKRAVARTI
(AN
RAMANANDA SHAHA.?

Estoppel—Non-transferable vecupuncy holding—2ilortgage of the holling—
Purchaser of the holding at private sale—Subsequent lease by landlord
to purchaser—Evidence Act (I of 1872), 8. 115.

A person, having a raiyati interest in eertain lands, mortgaged the same
to the plaintiff without the landlord’s consent  Subsequently, various
transters of portions of the lands mortgaged were effected to different
persons by the widow of the mortgagor.  Finally, the widow sold a portion
of the mortgaged lands with the congent of the landlord to one Radba
Kanta Chakravarti, who after his purchase took a fresh lease of the same
from the landlord at an enhanced rent on payment of a premwium., A
suit having been instituted by the mortgagee for recovery of the mortgage
moeney, the widow and all the subsequent transferces, including tie
purchaser, were made parties. The purchaser pleaded that he was not a
necessary party to the suit, and that the mortgage was juvalid on the
ground that the raiyati right was not transterable. The District Judge
having docided against him oo these points, the purchaser appealed to the
High Court :

Held (Coxk J. dissenting), that the purchaser claiming under a titie
partly at least created by the mortgagor, was estopped from raising the
plea of non-transferability of the holding.

Krishna Lal Sala v. Bhuairal Chandra Ruhat (1), dsmatunnessa Khatun
Saheba v. Harendra Lal Biswas (2), Doc v. Stone (3), Doe v. Vickers (4),

*Appeal from Appellate Deeree, No. 2457 of 1908, against the decree of
A. H. Cuming, District Judge of Tipperah, dated July 28, 1908, reversing
the decree of Lalit Mohan Bose, Munsif of Tipperah, dated June 17, 1907.
(1) (1905) 9 C. W. N. cuxLenL (3) (1846) 3 (. B. 176, |
(2) (1908) I. L. R. 35 Cale. 004 (4) (183 ) 4 Ad. & B, 782,
12 G, W. N, 721,
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[ughes v. Howard (1), Deben lra Nath Sen v. Mirza Abdul Samed Sgraji (2)
referred to.

ON the 13th October 1900, one Mani Ram Kaibarta
mortgaged without the landlord’s consent certain
lands, in which he had raiyati rights, to Ramananda
Shaha to secure Rs. 400 and interest at the rate of
Re. 1-14 per cent. per mensem. Mani Ram died, leav-
ing him surviving his widow as his sole heir. Subse-
quently, various transfers of portions of the lands
mortgaged were effected to different persons. There-
after, on the 11th January 1907, the widow with the
consent of the landlord sold a part of the mortgaged
lands to one Radha Kanta Chakravarti. The mortgage
money not having been paid off, Ramananda Shaha, on
the 12th January 1907, instituted a suit for recovery of
the same against the widow and the transferees, other
than Radha Kanta, who, on the 27th January 1907,
took a fresh lease from the landlord of the lands he had
purchased from the widow at an enhanced rent on
payment of a premium. On the defendants’ objection
Radha Kanta was, on the 5th February 1907, made
a party defendant No. 6 in the suit. The Court
of first instance dismissed the suit as against defend-
ants Nos. 8§ and 6, and decreed it as against the
other defendants. On appeal, the judgment of the
lower Court was reversed, and the. suit was decreed
against defendant No. 6 also, while the appellant with-
drew his appeal against defendant No. 3. Thereupon
the defendant No. 6 appealed to the High Court
on the ground that he was not a proper and necessary
party to the suit, and that he was not estopped under
section 115 of the Evidemce Act from pleading that
the plaintiff’s mortgnge was void, and inoperative ds’
against him on the grouyd of non-transferability."

(1) (1858) 25 Beav. 575. (2) (1909) 10 C. L.J. 150.
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The appeal came on for hearing before Chitty and

- g

Coxe JJ. and their Lordships having differed in
opinion, passed the following judgments :—

%UHITTY J. This is an appeal by Radha Kanta Chakreavartd, defendant
Nu. B, in a mortgage suit against the decrce of the Distriet Judwe of
Tipperah, making him liable wnder the martgage.  One Maniram, or Mun,
Kaiharta, husband of defendant No. 1, by a mortgag: hond dated 27th dssin
1307 (13th October 1900), mortgaged 8 kanis 13 gandas 3 karas of Jand, i
which he held raivati rights, to the plaintiff to sccenre Re 400 aud inforest at
Re. 1-14 per.mensem.  Maniram died without having paid off the mortgase
or any part of it. His widow, defendant No, 1, transferred some portion of
the land to defendant No. 2, who again sold to defendant No. 8. Defendants
Nos. 3 and 4 are pulsne mortgagees of those portions. By a kodala dated
and registered on 27th Pous 1313 (11th Japuvary 1907) defendant Noo 1,
with the eonsent of the landlord, sold plots 1, 2,3, 5, 6 and 7 of the lands in
suit, measuring between 4 and 5 kanis, to defeudant No. 6. This suit wax
filed by plaintiff on 12th January 1907. Defendant No. 6 was not at first
made a party. = After the institution of the snit, namely, on the 13th gk
1313 (27th Jannary 1907), the defendant No. 6 took a fresh settiement from
the landlord of the laud which he had purchased from defendant No. 1, and
a patta apd kabuiiyat at an enhanced rent were exchanged.  Defendunt
No. 6 wa¥ added as a party defendant on 5th February 1007, and, with
defendant No. 3, alone contested the suit.

The only poiuts for our determination are (i) whether defendant No. 6
wag & proper and necessary party to the suit, and (if) whether be is estopped
from pleading the invalidity of the morigage va the ground that the raiyati
right of Maniram was not transferable. The District Judge decided
against him on both points, and defeudant No. 6 has appealed. Ay to the
firgt point, the appellant’s Pleader relied on the case of Juggeswar Dult v.
Bhuhan Afohan Mitre (1), bub inmy opinion this is a very different case.
There, it was held, that a third party, who is in no way conneeted with the
mortgage amd who claims adversely to both meortgagor aud mortgagee, cannot
be made a party to a snit on the mortgage in order tv try the questivn of his
title.  Ilere defendant No. 6 admittedly acquired a titie to the land in yuestion
in the first instance from the mortgagor, but claims to have exchanged
it for something better by subsequently taking a fresh settlement from

the landlord. The question whether he can be allowed to do this iz a

question properly arising for determination in the mortgage suit, and he was,
therefore, rightly made a party defendant.

(1) (1906) I. L. b 383 Cale 425,
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The next question is whether he is estopped as a representative of the
mortgagor from denying the validity of the mortgage, in other words, can
he now be allowed as against the mortgagee to relinquish the title which he
derived from the mortgagor, and set up the title subsequently acquired
from the landlord ¢ The learned pleader for the appellant cited the case of
Agarjan Bibiv. Panaulla (1), but, in my opinion, that case has really no
bearing on the present question. The question seems to me one to be
decided on general principles of equity. Defendant No. 6 having previ-
ausly ohtained the landlord’s cousent, purchased a portion of this holding
from defendaunt No. 1, He clearly derived his title to what he purchased
fromn defendant No. 1 alone and not, as has been argued, from defendant
No. 1 and the landlord together. The whole title to what defendant No. 6
purchased was in defendant No. 1, and the fact that the landlord’s consent
was neeessary before she could part with it does not mean that the title
was derived in part from the landlord. '

Defendant No. 6, therefore, took what he purchased subject to the
labilities which defendant No. 1 or her husband had incwrred, that is to
say, he took subject to the mortgage. If the snit had then heen brought
against bim, he could not have denied the validity of the mortgage. Can
he subsequently throw off that title and acquire a new oune for the obvious
purpose of defeating the mortgagee’s claim? I am of opinion that it
would be ineruitable to allow him to do so, and it would certaiuly vpen tho
door to fraud in # large nmmber of cases.

The case of Krishna Lal Saha v. Bhairab Chandra Rahat awd another
(Second Appeal No. 35 of 1904) (2) was brought to our notice. The facts
of that case appear to be very ditferent from the present. There the
contesting defendant had purchased the right, title and iunterest of the
mortgagor ut an execation sale. If the occupancy holding was not trans-
ferable hy custon, he took no iunterest in it by his purchase. That appears
to me very different from the present case of a volunlary trausfer by the
mortgagor made with the landlord’s consent previously ohtained. Here
defendant No. 6 obtained a perfectly good title by his purchase from the
mortgagor with the landlord’s consent subject only to the mortgage. There
could be no possible object In his obtaining a fresh scttlement from the
landlord at an enhanced rent, except to defeat or endeavour to defeat the
claims of the mortgagee. This he ought not to be allowed to do. T would
dismiss the appeal with eosts.

As my learned colleague is of a different opinion, the case must be laid
before the Chief Justice for reference to a third Judge.

(1) (1910) L L. R. 37 Cale. 687 5 (2) (1965H) 9 C. W. N. cexLviL
14 C. W. N. 779,
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Coxe J. I think that this appeul onght to he allowed. The land
to which it relates was purchased by the appellant i the 11th Junuvary 1907
with the landlord’s cousent, and on the 27th January 1907 the appellant
obtained a settlement from tne landlord at an enhanced rent on pavment of
a preminm. The laud formed part of a lolling which had been mert-
gaged to the plaintiff without the landlord’s consent by the hushand of the
vendor of the appellant. The plaintiff sued upon the mortgage on the 12th
Jannary 1907, not muking the appellant a party. But as the other
defendants objected, the plaintiff made the appellant a party ou the 6th
February 1907, It is found that the holding was not transterable without
the landlord’s consent, and that the sale to the appellant was  effected
bowd jide for consideration.

The question for deeision is whether nnder these circmnstances the
appellant is  estopped from pleading that the holding wus not trausferable
withont the landlord’s consent. That it was not su transferable is
laid down in numerous rulings, of which the lust is dgurjan Bili v.
Pananlla (1). Tue mortgagee took nothing by his mortgage, amd all that
has to be decided is whether the appellant is eutitled to say so. Now, if
he had purchased the holding in execution of a money decree, at which
no title whatever would have passed, and the judgment-debtor’s interest
would, in the eye of the law, have continued to subsist [Bhiramali
Sheilh Shilder v. Gopilant Shaka (2)] and had subsequently taken o
settlement, he would have Dbeen entitled to raive the plea that the
holding was mnot transferable by the judgment-(}ébtor without the
landlord’s  consent : Krishna Lal Saha v. Bhairab Chandra Rahat and
another (Second Appeal No. 35 of 1604) (3). It seerns anomalous that a
person acquiring title in such a manver should practically get the property
free of encumbrances, while one who regularly purchases according to
the law witly the landlord’s consent should be bound by all that the
original tenant debtor has unlawfully done.

Doubtless there is authority that a tenant who mortgages his property
without the landlord's consent is estopped from afterwards pleading that
it is not transferable. The Ilearned Judges who decided the case of
Agarjan Bibi v. Panaulle (1), guarded themselves from expressing an
opinivn on this point, and it has Deen strenuously argued in this case that
there can be no estoppel against the law of the land. If it be assumed that
the transferee knows the custom of the country that holdings are not

transferable without consent, then, it is said, he cannot be misled by the.

(1) (1910) I L. R. 37 Cale. 687;  (2) (1897) L. thzwmgs
14 C. W. N. 779. ‘ ace |
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statement of the tenant that his holdingis so transferable. But undoubtedly
there is plenty of authority for the opposite view, and I am not prepared
now to question that authority.

But I do not think that the principle of estoppel should be extended to
purchasers with the landlord’s consent. If a man wants land which he
knows to be not transferable without the landlord’s copsent and buys it
with the landlord’s consent, I do not see why he should be bound by
previous transfers without consent, which he had every reason at the time
of his purchase for believing or indeed knowing to be invalid. He is not,
1 think, a mere representative of the tenant within the meaning of
gection 115 of the Evidence Act, but somsthing more than that, Two
persons, the landlord and the tenant, had to join in giving him hig title, and
he does not derive his title exclusively from either but from both. So far
as he derives it from the landlord, he is not, in my opinion, the representa-
tive of the tenant, and is entitled to questicn the tenant’s alienations,

Taking this view, I would allow the appeal and restore the Munsif's

decision.
The case was thereupon referred to D. Chatterjee J.
under s. 98 of the Code of Civil Procedure of 1908.

Babu Harendra Narain Mitra and Babu Sasa-
dhar Roy, for the appellant.

Dr. Rashbehary Ghose, Babiw Dhirendra Lal
Kastgir and Babie Gopal Chandra Das, for the
respondent.

Cur. adv. vilt.

D. CHATTERJEE J. An occupancy holding, which
has been found to be not transferable without the
consent of the landlord, was mortgaged to the plaintiff.
Defendant No. 1, who is the heir of the mortgagor,
sold a part of this holding to defendant No. 6 with
the consent of the landlord, who subsequently gave a
fresh lease to defendant No. 6 at an enhanced rent.
On a suit being brought on the mortgage, the defendant
No. 6 pleaded that the mortgage was void, as the
holding mortgaged was not transferable WithOl’lﬂthQ‘u
consent of the landlord, and no such consent had been’
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obtained. There being a difference of opinion us
to whether defendant No. 6 was estopped from
pleading the non-transferability of the holding, the
guestion has been reierred to me uwwler section 48
of the Civil Procedure Code. I shall in this judg-
ment call defendant No. 1 the mortgagor, and the
defendant No. 6 the appellant.

It is contended by the learned wvakil for the

appellant that there can be no estoppel against a
statute, and, as an occupancy holding is not transfer-
able nnder the Bengal Tenancy Act, there can be no
estoppel from pleading what the statute provides.
The statute, however, does not provide either that
these holdings are transferable or not transierable,
but leaves the question to be decided by local
usage or custom : see sections 178 and 183. The
existence or otherwise of the custom or usage is
a fact to be pleaded and proved, and T do not
think that the principle relied on has any application
to the present case. It is next contended that the
purchaser i3 not a representative of the mortgagor
within the meaning of section 115 of the Evidence Act,
as he has derived his title practically from the land-
lord alone, without whose consent the sale would
have passed nothing. The landlord alone could not,
however, have given him a title. Any grant by the
landlord alone during the subsistence of the tenancy
of the mortgagor could not entitle him to the
possession of the holding. There is some controversy
in the books ag to whether a sale of a portion of an
occupancy holding confers any title on the purchaser,
and the matter is under consideration by the Full
Bench. I would, however, take it for granted that
the mortgagor alone could not confer any title, and
neither conld the landlord by his own act and Wiﬁh%;%
the concurrence of the mortgapor. The two,

214

1912
TADHA
Kavrta
Craxra.
VAKTI
.
RAMANANDA
Sama.
UHATTERIEE

J.



520

NS

101:
RanuA
Kayra

CHAKRA-

VARTI

.
RAMANANDA
SHAHA.
CHATTERIER
J.

b

[NDIAN LAW REPORTS. [VOL. XXXIX.

therefore, joined to pass such title as the appellant
has acquirved. In this view the appellant has derived
gome title from the mortgagor, although he has
acquired an additional title from -the landlord, and
to that extent at least he must be considered a
representative  of the mortgagor. The mortgagor
was bound by his deed of mortgage not to assert
against the mortgagee that he had no right to
mortgage, and the appellant, who derived his title,
at least in part, from the mortgagor, cannot be allowed
to make a like assertion. .
Against this view of the law the learned wvakil
for the appellant has relied on two cases—(i) an
unreported decision of Ghose and Pratt JJ., in
appeal from Appellate Decree No. 35 of 1904, Krishna
Lal Saha v. Bhairab Chandra Rahat (1), and (ii) a
decision of Rampini, Offg. C.J., and Ryves J., in
Asmatunnessa Khatun Scheba v. Harendra Lal
Biswas (2). In the first case an auction-pnrchaser of
the interest of the mortgagor in an occupancy holding,
who after his purchase obtained recognition from
the landlord, was held to be not estopped from plead-
ing the non-transferability of the holding fo a suit
by the mortgagee on his mortgage bond; the learned
Judges said that the defendant No. 2 (the auction-,
purchaser of the holding) stood on a higher ground
independent of the purchase, and could not, therefore,
be estopped from raising the plea of non-transfer-
ability. In the second case the landlord himself pur-
chased a mortgaged holding in execution of a money
decree, and then took the plea in a suit by the mort-
gagee on his mortgage, and was held entitled to do so.
I do not think it would be right to distinguish
these cases as cases of purchase by auction sale; for

(1) (1905) 9 C.W.N. cexLvi, (2) (1908) I. L. R. 35 Cale. 904 ;
12 C.W.N. 721
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although there were some cases in the books [see Lala
Parbhu Lall v. Mylne (1), Gour Sundar Laldri v.
Hem Chunder Chowdhiery (2), Bashi Chunder Sen v.
Enayet Al (3)], which held on the authority of certain
dicta of the Judicial Committee [see Adnundo Moyee
Dossez v. Dhonendro Chunder Moolkerjee (4), Dinendro-
nath Sannyal v. Rameoomar Ghose (5)]. that estoppels
binding upon the judgment-debtor were not binding
upon the anction-purchaser, the matter has been
finally set at rest by the Judicial Committee itseld
in the case of Mahomed Mozwuffer Hossein v. Kishori
Mohun Roy (6), in which their Lordships held that
the auction-purchaser was bound by an estoppel
which bound the person whose right, title and interest
he purchased. There is, however, a material dis-
tinction, and that is that in neither of those cases
the mortgagor co-operated with the purchaser for
creating a title in derogation of the mortgage. This
upon general principles of equity the mortgagor
should not be allowed to do, and there is ample
authority for this. I may refer in this conncction
to the case of Doe v. Stone (7), in which it was held
that it was not open to a person who has derived
title from a mortgagor, to set up against the claim
of the mortgagee a title which the mortgagor himself
could not set up. In the case of Doe v. Vickers (8),
a mortgagor of a leasehold property suffered an
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ejectment and took a fresh lease; he was not allowed

to set up this new lease against the claim of the
mortgagee. In the case of Hughes v. Howard (9),

(1) (1887) 1, L. R. 14 Cale. 401, (8) (1895) I. L. R. 22 Cale. 909 ;
(2) (1889) L L. R. 16 Cale. 855, 360. L. R. 22 1. A. 129,
(8) (1892) 1. I, R.20.Cale. 236.. (7) (1846) 3 C, B. 176,
(4) (1871)14 Moo 1. A. 101, 111, (R) (1886) 4 Ad. & E. 782.
(5) (1881) L. R. 8 I. A. 65; {9) (1858) 25 Beav. 575,
I L. R. 7 Cale. 107,
37
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the mortgagor in collusion with the lessor and the
second mortgagee incurred a forfeiture of the mort-
oaged leasehold and took a fresh lease from the
landlord, buat was not allowed to set up this Jease in
answer to the suit of the mortgagee. The case of
Debendra Nath Sen v. Mirza Abdwl Samed Seraji (1)
may also be referred to as supporting this conelusion.

In the result, therefore, I agree with Mr. Justice
Chitty and hold that the appellaut, the defendant
No. 6, iy estopped from raising the plea of non-
transferability.

0. M. A ppeal disinissed.

(1) (1909) 10 ¢, L. J. 150.

APPELLATE CRIMINAL.

Befor: Mr. Justice Caspersz anl Mr. Justice Shurfuddin,

SURENDRA NARAYAN ADHICARY
V. :
EMPEROR.*

Sedition—Pulication, proof of—Necessity of proving, posting, vr printing -
and pidlbishing wnler the directions of the aecused, when it is shown
that the handwriting is his, and that the seditious matter was actually
printetand  published—Seditious manuseript transmitied by post but
intercepted before it rvewched addresser—dAttempt to commat sedition—
Penal Code (et XLV of 1860) s. 124 4.

It is nob unecessary, in order to establish the fact of publication of
geditions matter travsmitted throngh the post officy, on a charge under
s. 12404 of the Penal Code, to prove the actual posting, nor that it way
prizted and published nuder the directions of the aceused. If the seditious
writing is shown to be in the handwriting of the aceused, and it is further
proved that the countents were in fact printed and published, there is
sufficient evidence of publication by bim.

Regina v. Lovett (1) followed.

¥ Criminal Appeal No. 277 o£ 1911, against the order and sentence passed
by Umesh Chaudra Sen, Deputy Magistrate of Malda, dated Dec. 5, 1910.
(1) (1839) 9 C. & P. 462.



