
1912 On the whole their Lordships are of opinion that
mTIue appelhint.s have not matle out a sufficient case for

«’• • disturbing the judgment of the Judicial Coinniissioner,
and their Lai'dslups will therefore humbly advise His 
Majesty that the appeal should be dismissed with 
costs.

A])peaI (UsinIssexl.
Solicitors foi* the appellants: Sanderson, Adkin, 

Lee ct Eddis.
Solicitors for the respondent: T. L. Wilson Co.

J. V. w.
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CIV IL  RULE*

Bef >re Just/xe Sir Cecil Brelt and Mr. Justice Canidiijf'.

NEPAL CHANDRA ROY OHOWDHUK ?
V.

NIRODA SUNDARI GHOSB.*

JLz parte decree— Application jor Heilitig aside ex parte decree— Limitation— 
Lirmtalion Act (X V  of 1S77)Sch. J /, Art. 16i— Limitation Act (IX  
of 1908), Sell. / ,  xirt. 164— General Clauses Act (X  o/lS97)^ n. 6.

Wliere the right oE the judgment-debtor to make an application for 
setting aside an ex parte decree was lost under tlie provisions of Article 104, 
Sdtedule II of tlie Liniitatinii Act of 1877, long before Act IX of 1908 was 
passed, the provisions of the new Limitation Act of 1908 cannot revive the 
right to apply for netting aside the decree.

' ,,,,.CiYiL RULE obtained by the plaintiffs, Nei^al 
|C5h^dra Roy Ohowdhnry and another,
1, The petitioners brought a suit for recovery of the 
anioimt due on an instalment-bond executed by Behari 
Lai (xliosh, the husband of the defendant, who is the 
oi3i>osite party in this Rule, for rent and salami of the

* Civil Eul3  ̂ No. 5565 of 1911, against the order of Chandra Bhusan 
Banerjee, Additional Subordinate Judge of Khulna, dated September 1911.



land ill wliich tlie defendant resided witb lier iuis])und 
and children. Tiie Birit Avas decreed a?* on the Nepal 
28tli Marcli lliOO. Tlie piaintifls aJiegeiL due nervice of Ch.̂ xmsa 
smiiinojjs of the case on the defejuhmt. Tlie defendant ciimvi.HruY 
denied it. On the 19th Febriiary, 1907, the phiintiffs

JJlltODA
aijplied for execution of the said decree, and in exceii- SrxoAui 
tioji thei'eof dniy attached the price of hind and the 
lints standing thereon and belonging to, the defend
ant. The pi'operty wan sold on the 27th May, iyi)7, 
and pnrcliased by the jjlaintiffs, who were the decree- 
holders. The i)hrintilfs duly took delivery of posses
sion of the haul throngh the Court, and in 1910 erectt Î 
a house on tlie hind. On the 27th Jnne, 1911, tlie defend
ant filed an apx l̂ication under Order IX, rale IH of 
the Code of Civil Procedure for setting aside the 
ex 'parte decree of the 28th March, 1906, on the ground 
of non-service of summons on her. The decree was 
set side on the 7th September, 1911, the Subordinate 
Judge finding that there was no service of summons 
and holding that the provisiojis of the new Limitation 
Act of'1908 were applicable. On the 17th September,
1911, the idaintiffs apjplied under section 114 and 
Oi’der XLVII, rule 1 of the Code of Civil Procedure, 
for a reconsideration of the order of the 7th Septembei*
1911, on the ground that the apx>lication iinder Order 
IX, rule 13, was time-barred ujider Article 164 of the 
Second Schedule of the LimitaUon Act of 1877. This 
application Vvas rejected on the 19th September 1911.
The iilaintiffs thereupon apiilied to the High C(>iii;'t 
under section 15 of the Provincial Small Cause Coui^ 
and section 115 of the Code of Civil Procedure " 
setting aside the orders of the 7th and 19tli SeiJtembei’
1911.

Balm Charu Chandra Bisivas, for the petitioijers.
The lower Court was clearly wrong in apjulyiug Act
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IX  of 1908. The right to set aside the ex parte decree 
accrued while the Limitation Act of 1877 was in force, 
as soon as any i3rocess was taken to enforce the decree. 
The right became l)arred on the expiry of thirty days 
from tlie date of accriml, under Article 161 of tlie okl. 
Limitation Act. That was long before the Act of 1908 
came into force. It was not as if no steps had been 
talcen in execution, and the right to set aside conse
quently continued unaffiected by the bar of limitation 
when the new Limitation Act came into operation, so 
that it miglit be said with some plausibility that the 
application would be governed by the provisions of 
the new Act. Here the right had been clearly barred 
under the Limitation Act in force at the time. And a 
right barred under Act XV of 1877 could not be 
revived by Act IX  of 1908, .simi)ly because tlie appli
cation was made after the latter Act came into force 
See also section 2 of Act X V  of 1877 and Mohesh 
Naram Mitnslii v. Tar tick Nath Moitra (1). The 
absence of any express saving clause like that in the 
present Act has not in any way changed the law, in 
view of tlie clear i^rovisions of the General Clauses Act
X  of 1897, section 6(rO and (c) and section 8. The 
terms of section 6(a) are wide enough to cover a case 
like this.

No one appeared to show case for the opposite 
party.

B r e t t  a n d  C a r n d u f f  JJ. This Rule was issued 
to show cause why an order passed by the Subordinate 
Jndge setting aside an ex- %xirte decree should not be 
reversed on the ground that the application on which 
it was mo.de was barred by limitation. The present 
ai)plicant brought a suit to recover the amount due on 
an instalment bond, and obtained an eo; decree 

(n  (1892) 1. L. II. 20. Calc. 487 ; L. E. 20. I. A. 30.



on the 28th March IHOG. Execiitioii wiis applied for 1912
oil the IDtli Febriijuy 11)07, and the property of tlie
jiidgmeiit-del)tor was sold and piirchuHed 1)y the Chankka

decree-holde]* on the 27th May 1907. The present ciiovwfmrt-
appiicatioii by the oi>posite party to set aside the .
p.r decree was made on the 27th June 1911, that svx’i'aw
is to say, more than four vears aCter the coiiehisioa ol* <̂hmse.•/  ̂ <fc

the previous proceedii)g\s. Before tlie kiwer Giiurt 
it was contended on ])ehalf of the present applicaut 
tliat the application was l)arred on the groiind that 
the application to set aside the ex parte decree obtained 
b3" the applicafit conld oi}ly have been made wben 
the provisions of the Limitation Act of 1877 were in 
force, and tliat, as under Article IGl of the Secoml 
Schednle of that Act, the application oiiolit to liave 
been made within thirty tlays from the date of 
executing the process for enforcing the jnclgment, 
the application was barred bj" liniitatioii long 
before it was made on tlie 27th June 1911, and tlie 
right oE tbe opposite jiarty to mal?:e the api)3ication 
was lost long before the passing of Act IX  of
1908, the present Limitation Act. The learned 
Stibordinate Judge was, however, of opinion that 
the limitation provided in Article 164 of the 
First Schednle of Act IX  of 1908, was applicable, and 
that the ai)x>lication was in time, as it was within 
thirty days of the time when the applicant had 
knowledge of the decree. The Rule was issued to set 
aside the order of the Subordinate Judge, and no one 
has appeared to contest it. In our opinion, the view 
taken by the learned Suborciiiiate J udge cannot be 
accepted. The right of the opposite party to make 
the application was lost under the provisions of 
Article 164, Schedule II of the Limitation Act of 1877, 
long before Act IX  of 1908 was passed, and section 
6 of the General Clauses Act distinctly provides that

VOL. XXXIX.] CALCUTTA SEEIES. 5('H)



Uie repeal oi: the old Act would not liave the effect of
Nei~ i. I'OYLviiig any rig-lit iiof- in force or existing at the time

C h a n d r a  the repeal was made. We think, therefore, thiit on
C h o w d h u r y  this ground the Enle must be made absolute, and the

order o[ tlie SabordiDate Judge set aside. The appli-
N i r o d a

SuKDARi cant is ojitiMed to his costs of tins hearing.
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8. M, Ihile absolute.

APPELLATE Ci¥IL.

Jlefora Sir Lawrcnre TI. Jenlchs, Ohio/ Justice  ̂ ani
Ml. Juaiice N. R. Chatte.'>‘jea.

EASTERN MORTGAGE AND AGENCY Co., Ld .,
V.

PURNA CHANDRA SARBAGNA.*

Piii-y Comicil— Application for leave io appeal— Lbnitatio7i— Admissilility 
of appeal filed after dx months of the judgment— Time for tiiking copy 
of judgment and do.crec— Limitation Jci { I X  of 1908) s. 12 ; Sch. i, 
Art. 179.

(JlauBC (2) o£ section 12 oi tiie Limitation Act, 1908, applies to an appli
cation for a ccrtilicate tuider Order XLV of the Code of Civil Procedure.

A p p l i c a t i o n  for leave to appeal to the Pri^y 
Council.

The iiidgnient appealed against in this matter was 
passed by the High Court on the 3rd June 1910. 
The appellants to His Majesty in Council applied, 
on,the 12th June 1910, for copies of the jiidginent and 
decree. Coj)ies were ready on the oOth August, and 
the petitioners actually got them on the 31st August
1910. The petition for leave was filed on the 5th 
December 1910, the six months from tlie judgment 
ai^pealed against expiring on tlie 3rd December.

* xipplicution for leave to appeal to His Majesty iu Council, No. 102 of 
1910.


