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ORIGINAL CRIMINAL.

Before 3Jr. Justice Woodrqfc,

EMPBKOR ^
V. Jan. 23.

SALIMULLAH.*

JJigh Oonrt, jurisdiction of—Jurisdiction of the High Court to try a 
Natim Indian seaman for an offence committed on hoard a British I'essel 
on the high sms— Stoppage of the vessel therea fter at intermedmie ports—
Accused hronght to Calcutta in custody— Applicahility of English Imt 
to the offence mid the charge, and of Indian laio to the procedure and 
sentence— Courts [Colonial) Jurisdiction Act (5 7 & 38 VicL, c. 27), s. S 
— Merchant Shipping Act (5 7  t& 5S FtclS., c. 60), «s. 6S4, 686.

The High Court ofc' Calcutta has jurisdiction, in its Original Criminal 
Side, mider seetions 684 and 686 of tlio itercliant Shipping Act (57 & 58 
Viet., c. fiO), to try a Native Indian seaman for murder or rnantslaughter com
mitted on broad a Britisli vessel on the high seaa, who is brought to Calcutta 
nnder custody, notwithstanding' that the vessel touched, after the oommin- 
sion of tJie offence, at intermediate ports in the course of the voyage.

The offence shoidd be tried, and the charge framed, nnder the English 
law, hut the procedure at the trial and the sentence nxnst he regulated by the 
law of India.

Section 3 of 37 & 38 Viet., c. *27, d<ses not deal with the trial of the 
case, but with the sentence after eonvietion-

Queen-Empress v. Sheik Ahdool Rikima-t (1) and King-Emperor v.
Chief Officer of the “ Mushtari ” (2) dissented from.

T h e  prisoner, SaUiii.iill.ali, was tried ufc tlie sixth 
Griminai Sessions of the High Court on the 23rtl 
January ,1912. He wan a Native Indian subject and 
employed, as a fireman on board the Clan hamont^ 
a British ship, on the voyage from Liverpool to 
Calcutta. It appeared, that, on the 16th December 191}, 
at 5 A .M ., while the vefisel was proceeding in.

® Original Criminal Jurisdiction.
(1) (1889) I. L. U. U  Bom. 227. <2)



S a l u i u l l a h .

1&12 Red Sea, the 2nd Engineer, William McCrea, asked
prisoner to clean the fiirnace. The latter replied 

*’• tliat he would do so after he had taken a drink of water
from a cun which he took iij) ior the pnrpose, but the 
deceased insisted on hiw doing the work first. Sali- 
ninllah refused to comply with the order, wherenpoii 
McCrea abused him, snatched away the water can from 
his hands, caught him by the neck and kicked him. 
The prisoner tliereiipon picked up a shovel lying near 
him and struck the deceased with it, causing a frac
ture of the skull, from the effects of which he died 
next morning. The vessel arrived a t . Perim on the 
evening of the 17th,, and the local Healtli Officer held 
the post mortem examination. On the next day an 
enquiry was made by a Magistrate on board, and the 
Health Oflicer was . examined as witness in the 
presence of the i)risoner who declined to cross-examine 
him. The vessel with tlie prisoner proceeded on its 
journey and touched at Aden and Tiiticorin. At the 
latter port he was made over to the police and pro
duced before a Magistrate, who remanded him to 
custody. The Tuticorin Police then took the x r̂isoner 
to Madras, from which place he was brought to Calcutta 
in police custody. He was placed before the Chief 
Presidency Magistrate, ŵ ho, after liolding a prelimi
nary enquiry, committed him to the Criminal Sessions.

The prisoner was arraigned on the following indict
ment with two counts :—

{i) That he, the said Salhiiullah, ou the 16tli December, iu the year of 
our Lord riitieteeu hundred and eleven, tin board the British ship C'lm 

theu and there being upon the high seas and within the Admiralty 
jurisdiction of this Court, did feloniously, wilfully and of malice afore- 
tlu)ught, kill and murder one William McCrea, against the term of the 
Statute in Bueh ease made and provided, and againat the peace of our Lord 
the King aud Emperor, his Crown and dignity.

(« )  That lie Irepeating the words of the first countl did feloniously kill 
and alay the said WiiJiaji) MyCrea,' etc.
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Mr. Asghu?', for the priBoner, raised a pre]iiiiiiiary 
objection before tlie Jury were eiiipaiieLied and tlie Ejiperok 
iiidietment read to the prisoner: ThiB Court has no ,, 
jurisdiction to try the case, as the offence was com
mitted on the high seas and the vessel tonchai at 
Perim, where certain proceedings were held against 
the accused, and also at Aden and Tiiticorin. He ought 
to liave been tried by the first British Oonrt that had 
Admiralty jurisdiction at tlie port where the ship 
touched. Tlie offence and tlie ciiarge should be hdd 
under the Indian Codes, and not the English law'*, 
see Starling's Indian Criminal Law, 5fch edition, 
liages 9 to IH; Ayyar’s Criminal Procedure Code, 
page 19. The prisoner is a Native Indian. Since the 
enactment of 37 & 38 Viet., c. 27, s. 3, the Legishiture 
intended that such persons should be tried under 
the Penal Code as the substantive law of India, 
tliough included in the term “ British, subject” as 
used in 57 & oS Yict., c.- ()0, s. 6<S6, and that the 
charge should be framed according to the Criminal 
Procedure Code : Quem-Empress v. Sheik Ahdool 
Bahirnan (1), King~'Empero7  ̂ v. Chief Officer o f the 
“ Mush tar i ” (3). The cases of Queen-Enifjress v.
Barton (3) anti Queen-Emjwess v. Cfimning (1) were 
those of European British subjects; see also s. 4 of the 
Penal Code.

The Standing Ooimsel {Mr. B. C. Mitfer), for the 
Crown. The offence and the indictment should be 
governed by tlie English law; see 57 & 58 Yict., 
c, 60, s. 686. The proviso to 37 & 38 Viet., c. 27,
Si 3, applies only after convietion.

W O O D R O F F E  Jf: Learned, counsel for the a:ccwŝ d̂ '; 
before the charge was read, contended, ;
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iyi2 tliiH Coart had no jurisdiction to try the ease, and,
KMHiuan secondly, that if it had, the Penal Code and not

the English hiw was the substantive hxw applicable. 
The iirst contention in based on the fact that after the

WOODROFFE offence, tiie ship touched at the ports of Perim, Aden
and Tiiticorin. Assuming, for the sake of argument,
tliougli I do not consider the point, that the accused 
might have been tried at any of those x)laces, sec
tion 681 of the Merchant Shipping Act (57 and 58 
Viet., c. 60) provides for jurisdiction in any place in 
which the offender, or person complained against, may 
be. The accused is now here, however he may have 
come Jiere (though it is to be noted that this port was 
that of the destination of the ship) ; and I hold, there
fore, that this Court lias jurisdiction to try him.

Learned counsel’s argument on the second conten
tion assumes that the question he now raises could not 
have arisen prior to the Court (Colonial) Jurisdiction 
Act (37 and 38 Viet., c. 27, s. 3), and that even after 
that Act the English law would be applicable if the 
accused had been by nationality’̂ British. The accused 
who is a British subject is, however, an Indian, native 
of Sylhet. Learned counsel, therefore, contends that, 
so far as such subjects are concerned, the law was 
altered by Courts (Colonial) Jurisdiction Act, and he 
relies iipon the decisions of the Bombay High Court in 
Queen-Empress v. Sheik Abdool JRahiman (1) and 
King-'Mmperor v. Chief Officer o f the “ Mushtari ” (2). 
His'contention is that the substantive law varies with 
the nationality of the accused. The correctness of the 
Bombay decisions has been doubted by Mr. Mayne 
in his Criminal Law of India for reasons with 
which I agree (3rd edition, s. 76). As he states, 
and I agree, section 3 of the Courts (Colonial) Act 
does not deal with the trial of the case, but with 

(1) (1889) I. L. E. 14 Bom. 227. (2) (1901) I. L. R. 25 Bom. 636.;
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tlie sentence after conviction, tlie statute adopting
tlie local machinery for pTinislinient to the English Ejii*e«oe
definition of crime. Moreover, the very terms of
section 3 is against the contention now raised, in so -----
far as it provides for the case of an offence which is 
not punishable by the law of the Colony in which the 
trial takes place. This negatives the view that the 
law governijig the offence is the snbHtaiitive hiw of 
the Colony. Section 686 of 57 and 58 Viet., c. 6(1, speak>4 
of a “ British subject,” which includes an Indiau 
subject. Reference has been made to section 4 of tlie 
Penal Code. It is possible to give this section a 
construction which is not inconsistent with the 
English Statute, but in any case it could not, assuming 
that the Indian Legislature had jurisdiction in this 
matter, affect the specific Statute of Parliament.

I hold, therefore, that the substantive law appli
cable to the case-is the English hiw, and that the 
charge has been rightly framed in this respect. The 
accused will, therefore, he called upon to plead to (he 
charge, and the trial will proceed.

'The trial proceeded, and the Jury ultimately found 
the prisoner not guilty on the first, but guilty on 
the second, count. Mr. Asglmr contended that the 
sentence should be passed under the English law, as 
no section of the Penal Code corresponded to the 
ofEeuce of which the prisoner was found guilty. 
W O O D R O FFE J. reserved Judgment; and considering 
that the offence found corresponded most nearly to 
the second part of section 304 of the Indian Penal 
Code, his Lordship sentenced him to four yearn* rigor
ous imprisonment thereunder.]

VOL. XXXIX.] CALCUTTA SEKTIS. m

, E . H . M»,


