
wliich lie had got into in coii.sofiiieocc of the riot, and
tlie circmiistujicc that the docniiieiit was nor supported
bv the pvodiictioii of periiired ovidenee of its u’eiiiiine-

1 , 1  . , . . ' . ,  E m p e k o e .ness may be taken into account in mitigation ot
puuishmeiit. On these grounds, we thhik the sen-
teiice may, w ith propriety, ])e rednced, iiiid Ave reduce
it from live years’ rigorous imprisonment to three
y e a r s '  r ig o r o u s  i m p r i s o n m e n t .  B iib je ct  to tliis  n io d it l -

cation in the sentence, the appeal will l)c dismissed.

E. H . M. A p p e a l  dL‘i))iissfi(L
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CRIMINAL RE¥iSiON«

Before Mr. Jnniice liolm oooi cvid Justice Rharfmldih.

BAIBNAB CHARAX MAJHI ^
l>, Jan. 18.

UATINATH MUXSHI.*

Jall'ur— DUpuio. concerning j a l h a r — JiiriscHition o f Ilcujistrate to imtiiiie 
imjceefihif/it iiwhv s. 145 of ihc Code ajter an order Lindinn dvun one o f  
tha parthu to keep the peace— Order attaehvKj the mhjeit qf di-piite 
on heitKj unable tv determine the qne. t̂iun uf p-.'mcsahm— Criminal 
Proccdnie Code {A d  T <‘f  ^^98), ss. 107, 145, 146.

The hat-: jiirlsdiftiuu t(» take proceedings tiiider 14o (»f
the Urlminal Pi'ocednre Code, after an order under k. 107 uf the Cu<le 
liiiiding duwu one uf the partie>4 to keep the peace, ■\vheii tiie ulrcnmstauccK 
so retiuire.

Where there was a reasoiialde apprehension tliat several persuna, wlio 
were iiitereHfced in the t?ub]ect of dispute and had absconded at the time 
of the s. 107 pi'oceeding*, might ea?ise a breach, of the peace with the lirst 
party, who were iisheriiien, or that the iatter might seek to enforce tlieir 
rights against tlie second party who had been bound down, in which

® Criminal Keviaion No. 826 of 1911 agaiust tlio order o€ A. L. Gupta,
Deputy Magistrate of Magura, dated May 4 , 1911.

■ . m  '
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case the order binding them down wonld have tlie effect nf ousting them 
from any possepsion they might have:—

Held, that the Magistrate acted properly in instituting proceedings 
imder s. 145 of the Code, in order to determine wiiich party was in actual 
possession of tlie disputed propertiew, and was justified in attaching the 
name, under s. 14C>, if he found himself unable to determine the question 
of possession.

The facts of tlie case were shortly as follows. 
Numbers 1 to 16 of the first party and Nos. 1 to 5 of 
the second party were f anna and t auna co-sliarej's, 
resx>ectiYely, in a certain bheel, doba and khal in 
Srii^ur, in the district of Jessore. The petitioners, who 
were fishermen, and some 18 others were tenants of the 
first party, and Nos. 6 to 11 of tlie second party were 
tenants of tlie latter. Each jiarty claimed exclusive 
possession of the disputed waters. It appeared that 
there had heeii considerable litigation, civil and 
criminal, between them in respect of these properties. 
On the 9 th December 1910, the second party were 
bound down, in a proceeding under s. 107 of the 
Criminal Procedure Code, to keep the peace for one 
yeai', upon the application of the petitioners. Certain 
otber persons, who ŵ ere interested in the subject- 
matters of the disimte, were, however, absconding at 
the time of these i^roceedings.

Upon, the receipt of a i^olice report, dated the 17th 
December 1910, the Sub-divisional Officer of Magura 
instituted proceedings under s. 145 of the Code 
between the parties on the 2Brd February 1911. He 
found that there was a likelihood of a breach of the 
peace between them, but being unable to determine 
on the evidence, oral and documentary, which party 
•ŵas in actual i)ossession of the subject of disjmte, 
he attached the same under s. 146 of the Code by his 
order dated the 4th May 1911. The petitioners, there
upon, moved the High Court and obtained the present 
Rule.



VOL. XXXIX.l CALCUTTA SERIES. 471

Babu Narendra Kumar Bose, for the petitioners.
Bahii Manmatha Nath Mi&liheijee and Babu 

Kumar Sanlmr JRoij, for the opposite party.

H olm wood  a n d  Sh a efu d d in  JJ. This was a Rule 
calling ui-)on the District Magistrate tincl tlie opposite 
party to show cause why tlie order attaching a certain 
Jalkar slionld not be set aside, on the groiind that tlie 
Magistrate had no Jurisdiction to proceed, after all the 
members of the second party had been bonnd down 
iinder section 107 of the Criminal Procedure Code, 
on the 9th December 1910, in a prior proceeding.

The proceedings under section 145 were taken on 
tlie 23rd Februar}’' 1911, and the order comphdned of 
was passed on the 4th May 1911, and the Magistrate 
finding it impossible to determine ■who w'as in pos
session of the jalkar  attached the i>ropertj’’ under 
section 146. Now, it would be imi^ossible for ns to 
say tliat in no case can the fact that one party liad 
been bound down to keep the peace under section 107 
leave tlie Magistrate any Jurisdiction to act under 
section 145 wdien the circumstances so require, and 
we cannot see our way to making this Rule absolute 
without laying down such a general proposition. 
Certainly on the facts of this case it W”as quite ox>en 
to tlie Magistrate to hold that there was a probability 
of a breach of the peace in respect of the possession 
of this jalkar, even although the members of the 
second party had been bound down. There were 
many persons wdio are said to be interested in the 
jalkar  wdio absconded at the time of the 107 proceed
ing. The second party say that they have a reason
able apprehension that these persons may, by claiming 
rights in this jalkar^ cause a breach of the peace with 
the first I3arty, who are admittedly fishermen; or 
the first party, being fishermen, may very naturally
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seek to enforce their rights against the HecoiicI party 
wlio have been bound do^Yn, in Avhich case the order 
binding down tlie second part}- will have the effect 
of onsting tlieni from any possession whicli the,y may 
have.

It would seem that in this state of facts tlie right 
coiii’se for the Magisti’ate to talve would be the course 
he has taken, namely, to try and discover who is in 
actual possession of this JaVkar. He finds himseH 
unable to do so, and he, therefore, x)i‘operl,y exercises 
his jurisdiction undej section IKh The fact that the 
order, under section 107 of the Criminal Procedure 
Code expired in December 1911 does not, of course, 
in any way affect the legal aspect of the case, but it 
certainly renders us less disposed in the exercise 
of our discretion to interfere with any measure that 
the Magistrate has thought it necessary to take for 
the preservation of the peace in his district. The 
Rule is discharged.

E . H . M. Buie discharged.


