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No.1 claimed the land as rent-free, and the plaintiff's
agent denied the claim. There wag thus a clear elaim
of nisk«r title unqualified by reference to any docu-
ment, and a clear denial of the sume by the plaintiff’s
agent. A complete hostile right was claimed to the
knowledge of the plaintiff, and no suit was brought
until more than twelve years after. I think that this
suit, as framed, is clearly barred by limitation and has
been rightly dismissed. I agree, therefore, in dismis-
sing the appeal without costs.

8. C. G. Appeal dismissed.

CRIMINAL REVISION.

Before Mr. Justice Holmwood and Mr. Justice Sharfu ldin.

SATISH CHANDRA SARKAR
.
EMPEROR.*

Security for good behaviour—Return of absconding suspect home on with-
drawal of warrant, and residence in his father's house without taking
steps to conceal himself to commit an offence—Relevancy of evidence of
previvus connection with a criminil conspiracy or concealment outside
the trying Magistrate's jurisdiction—Ostensihle means of subsistenee—
Support by father possessing substunce—Jursdiction of Magistiaie
to require a person to give an account of his presence while in anvther
Jurisdiction—Criminal Procedure Code (dct V' of 1898), s. 109, cls.

(@), (D).

Clause (a) of section 109 of the Criminal Procedure Code should be read
in its entirety. The concealment referred to therein must be with a view to
committing some offence.

Where a person, against whom a warrant had been issued, absconded
from home for two years, but returned thereto after its withdrawal, and

was found living in his father’s house, without having taken any particular

* Criminal Revision, No. 1378 of 1911, against the order passed by G. P.
Hogg, Olfg. District Magistrate of Rajshahi, dated Sept. 26, 1911,
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steps to conceal himself for the purpose of conmiittivg any offence there-

after, the fact of previous counection with a criminal conspiniey or of

present correspondence with crinnals ontside the Magistrate’s jurisdiction,
is not relevant under section 109, though it might furm the basis of a
substantive proceeding under seetion 110,

A person canunot be called on to furnish security under section 104 in
respect of an alleged temporary concealment in his father’s honse unconneeted
with any intent to comnmnit an offence, nor with any previous concenhnent
outside the Magistrate’™s jurisdiction,

As long ag a young wan, ont of ciaployment, is staying in the house of
his father, who is a man of substance and able, if necessury, to support him,
he cannot be held to be without ostensible means of rubsistence.

Where the account a person gives of his presence within the limits of
a Magistrate’s jurisdiction is satisfactory, e.g., that he has returned to, and
i living in, his father’s honse in striet seclusion on the withdrawdd of a
warrant against him, he cannot he called upon by such Magistrate to give

an acconnt of his presence in any other jurisdiction.

THE facts of the case are as follows. Some two
vears before the institution of the present proceedings,
the petitioner, Satish Chandra Sarkar, was suspected
in connection with a dacoity at Haludbari, and his
brother’s house searched. The petitioner was a leading
member of a Samiti at Nattore, and was associated
with one Bejoy Chuckervbutty, who was subsequently
convicted under the Arms Act. Satish was also
suspected of selling the Jugantar. A warrant was
igsued against him in connection with the Howrah
Gang case, and he absconded. The warrant was
withdrawn on the 15th June 1911, and he appeared in
Nattore on the 9th or 10th August, and was found
living in the house of his father, who was a man of
substance. On the 12th August, a proceeding under
gection 109 of the Criminal Procedure Code wasdrawn
up againgt him by the District Magistrate of Rajshahi,
in the terms set forth in the judgment of the High
Court, and"he was arrested, but released on bail.

The case for the prosecution was that the petitioner
was concealing himsell at Nattoreand its vicinity in
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order to avoid observation, that he was connected with
an anavchist agitation and conspiracy to commit dacoity
and other c¢rimes, and that he had no ostensible means
of subsistence, nor could he give a satisfactory account
of himself. The petitioner filed o written statement
denying the prosecution story, and alleging that he
was living openly with his father, a Government
pensioner, and two brothers, as members of a joint
Hindu family, having considerable landed propeérty
and other sources of income. The Magistrate, after
taking evidence on both sides, was of opinion that the
petitioner was, since his return to Nattore, living in.
his father’s house, and had taken no pavticular steps to
conceal his presence there, but that he had, two years
previously, been suspected of complicity in anarchist
agitation and had absconded. He also found that,
beyond his statement that he was in Calcutta, the
petitioner had not disclosed his place of residence
during such period, and, farther, that he did nothing
during the time and was unable to show that, as a
member of Hindu joint family, he had been supported
from the joint funds, and. that neither his father nor
his brothers had been examined to prove this -fact.
The Magistrate accordingly, by his order dated the
26th September 1911, directed the petitioner to execute
a bond for good behaviour for one year in the sum.
of Rs. 500, with two sureties in the like sum, and in
default to undergo vrigorous imprisonment for the
same period. The petitioner, thereupon, moved the,
High Court and obtained the present Rule,

Babu Manmatha Nath Mackherji, for the peti-.
tioner. :

Mr. K. N. Chaudhuri and Babu Srish- -Chunder.
Chavdhwry, for the Crow.

Cur. adv. vwlt. -
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HOLMWOOD AND SHARFUDDIN JJ. This Ruole was
issued calling upon the District Magistrate of Raj-
shahi to show cause why the order directing the
petitioner to execute a bond for Rs. 500, with two
sureties of Rs. 500 each, for his good behaviour for
one year, under section 109 of the Criminal Procedure
Code, and on failure to give security to undergo
rigorous imprisonment for one vear, should not he set
aside on the ground that it does not appear that the
petitioner is without oatensible means of subsistence,
and that the account he has given of himself is satis-
factory. Having given the case our most attentive
conzideration, we are of opinion that the Rule must be
made absolute. The proceeding upon which the order
complained of was based was dated the 12th August
1911, and set out that, whereas it was reported that
Satish Chandra Sarkar was in Nattore or its vicinity,
and was concealing himself in order to avoid observa-~
tion, and there wasg reason to believe that he was
connected with anarchist agitation and conspiracies for
the purpose of committing dacoity and other crimes,
and whereas he had no ostensible means of livelibood,
and could not give a satisfuctory account of himself, he
was culled upon to execute securities as set out above.

The proceedings were tuken under section 109 of the
Criminal Procedure Code, and not under section 110,
and the ground covered was, on the face of it, in
respect of both clauses (&) and (b; of the section. The
officinting Digtrict Magistrate, however, dealt with it
under three heads, the first being that the accused
was concealing himself in owder to avoid observation.
This, of course, is no offence at all, and the Magistrate
held, as he was bound to hold, that the prosecution
had not made out its case on this head. But lLe

omitted to mnotice that what he calls the second.

allegation against the accused is veally a substantive
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wid necessary part of the first, if there is to be any
order under clause («) of section 109.

The whole clause must be read together, and the
object of the concealment must bhe with a view to
committing some offence.

Now, the second allegation is that the accused is
connected with anarchist agitation and conspiracies for
the purpose of committing dacoity and other erimes.
This standing by itself could constitute no ground
for a proceeding nunder section 109, but would properly
form the basis of a proceeding under section 110, to
which the accused has had no opportunity of answer-
ing. It being found that he only returned to his
father’s house on the 9th of Aungust, and merely
secluded himself in the day-time, going out at night
for exercise, and that the prosecution had not made
out thut he was tauking any particular steps to conceal
himself for the purpose of committing any offence,
the fact that he had previously been connected with
any criminal congpiracy or might still be in corve-
spondence with any criminals outside the jurisdiction,
would not be relevant in a case under section 109.
It would have to form the basis of a substantive
proceeding under section 110. The connection between
the alleged concealment and the accused’s history
having admittedly failed, the proceeding under section
109 (@) necessarily fails also. The District Magistrate
may, of course, take any proceedings he is advised
under section 110, if he is of opinion that the accused
ig still a degperate and dangerous character, but he
cannot be called upon to furnish any security in
respect of an alleged temporary concealment in his
father’s house unconnected with any intention to
commit an olfence, nor with any previous concealment
which admittedly mu t have been outgide the
jurisdiction. | |
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~We come, therefore, to the consideration of the
charge under clause (4), which is that he has no osten-
sible means of livelihood, and that he cannot give
a satisfuctory account of himself. The learned Magis-
trate finds against him on both these points, although
he finds that the accused is a member of a joint
family, that he came straight to his fathers house
on his arrival in Natstore, and that his father and
brother accompaniced him to Court. He appears to
expect that the father and brother should go into the
witness-box and take oath that he is being supported
out of joint family funds. Obviously, as long as
a young man out of emplovment is staying in
his father’s house, and that father is a man of sub-
stance, able, if necessary, to support him, he canuot be
said to be without ostensible means of subsistence.
The use of the word “ livelihood ” geems to have led
the learned Magistrate into error.

We have no hesitation in finding that the accased’s
father is a very ostensible means of subsistence as
long as he keeps his son in his houwase, and that no
further evidence is required.

As regards the account he is asked to give of him-
self, it would appear that the Magistrate has exceed-
ed his jurisdiction under section 10Y. The account
he gives of his presence in the limits of the Magis-
trate’s jurisdiction is quite satisfactory. He bad fled
from fear of u warrant divected against him in a
specific case. That warrant having been withdrawn
three months ago, he has ventured to return to his
home, though he keeps himself, as is natural and we
think proper, in strict seclusion from curious enquiries.

He cannot be called upon to give any account of
his presence in any other jurisdiction, except by the
Magistrate who is empowered to take proceedings
in that jurisdiction.
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The whole object of this part of the clause is to
enuble Magistrates to tuke action against suspicious
strangers lwrking within  theiv jurisdiction. The
greatest criminal in the world is not liable to be
questioned as to his presence in his own home, unless
there is some specific outstanding charge against him.

‘We, therefore, hold that the proceeding under
clause (b) of the section also fails, and the proceedings
in this case must be set aside and the accused dis-
charged from his bail, subject to any action the Dis-
trict Magistrate may see fit to take under section 110,
but no such proceeding, we may point out, should be
taken unless there is evidence that the petitioner is
still connected with conspiracies to commit crime or
is a desperate and dangerous character at the present
time. ;

The Rule is made absolute, and the proceedings
under section 109 ave set aside.

E. H. M. Rule ahsolite.



