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CRIM INAL REVISION.

Before Mr. Junilce Hahini'ood and Mr. Justice Sharfuddin.

ABDUL GHANI
V .

AZIZUL H U Q /

A fahnm edan  Inu}— B ig a m y — E ffe c t  o f  a p o d a t y  o f  h u sband  a f t e r  m a r r ia g e ,  

a n d  r e - c o u re rd o n  to iH la m  d u r in g  the p e r io d  o f  id d i i t— Second m a r r ia g e  

o f  the i i ' i fe  ir ith  a no th e r man, d u r in g  s iu ‘7t p e r io d — A h e tn ien t— P e n a l  

C ode  ( A i ‘t X L V  o f lS d O ) ,  ss. 4 9 4  a n d j l j -

Under tJie Malioinetlati law thti imirria^'e o f a mau, who subaequeutly 

embraces G liriritianity, becomes ip so  f a c t o  void, iiotNvithstaudiiig Itis 

reconversion to Islam during tlxe period o f id d u t ; uudthe wife, in  contracting 

a Second marriage during such period, does not coniuiit bigamy uiider s. 494 

of the Penal Code.

P e r  HoLiuvooD J. A  second marriage contracted by the w ife during 

the period of lier id d u t  is not void by reason of its taking place during tlie  

life  o f the first husband, but by reason o f a special doctrine of the 

Mahoniedan law witlv w liieh the Penal Code has nothing to do. Where tlie 

parties have acted in good fa ith nr what they believe to be a sound in ter­

pretation o f a very difficult point o f  Mahomedan law, even though they 

are mistaken, tlie consequences cauuot be visiteti upon them in  a C rin iinn i 

Court i l l  a tria l fo r bigamy.

On e  Aziziil Hiiq was married to the petitioner, 
Jaitan Bil)i, in 1906, tlie parties belonging to Hanafi 
sect of Maboiiieclaiis. The giri was givea in marriage 
by her father, the petitioBer Abdnl Ghaiii, and the 
marriage was duly registered by the Maliomedan 
Marriage Registrar. About a year ago a diiferewce 
arose between the families of the hnsband and wife, 
and Azizul Hnq took his wife away b y  force from

® Crim inal Revision No. 993 o f 1911 against the order o f Kaba Gopal 

Ohaki, Suit-divisional Officer o f Gopalgaiij, dated June 2S, 1911,
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1911 her father’s house, where she was theji reHidiiig, 
but tlie hitheL- i>ersuaded lier to retaru. ] t appeared 

GiiANi that Azizul embraced Christianity Home time alter liis 
Azizul Huq. marriage witli Jaitan, but reverted to Ishim dnringthe 

period oE her iddut. Before tlie expiry of the latter 
period, Abdu] Grhani married hei‘ to the petitioner, 
Abdal Aziz. Aziziil thereupon tiled a comphaint 
against Jaitan, her fatlier and her second husband, 
under ss. 494 and of the Penal Code, respectively,
before the Sub-divisional Officer of Gropalgunj, who 
directed a local investigation, before process, by tlie 
Mahomedan Marrhage Registrar. The latter reported 
that both marriages had taken place, bnt that the 
first one was not celebrated according to social 
customs and Avas turtlier Void by reason of the apostacy 
of the complainant. The Magistrate, after recoi'ding 
evidence, field that the marriage witli the complainant 
was duly solemnized according to Mahomedan law, 
notwithstanding the non-observance of some minor 
social customs, and that, although it was dissolved by 
the complainant having, become a Christian for a 
month and a lialf, no fresh marriage was necessai'y on 
account of his re-conversio]i to Islam during the period 
of the wife’s iddut. He also found the second 
marriage proved, and committed the accused to the 
Court of ySessions under ss. 494 and ^  of the PenallUJ
Code, respectively. The petitioners, thereupon, moved 
the High Court under s. 215 of the Criminal Procedure 
Code, and obtained this Rule to quash the commitment.

Achari/a (with him Bahii Satyendra Nath 
Mukherjee) showing cause. The marriage tie of a 
Mahomedan is not dissolved co~instanM on the apostacy 
of the husband- He may, on re-conversion to Islam 
during the period of iddut, resume cohabitation with­
out a fresli contract of marriage with ' the woman.



During such period slie CMunot lawfully' marry another 
man. Refers toRaliim’s Muliammadan .Turisj)rudence, abdui.
p. 341; Wilson’s Anglo-Muhammadan Law, 3rd ed., <̂hani

pj). 109, 512, 514, 524; Rabman’.s Institutes of Musalman Azi/.n. Hug. 
Law, Art. 304 and tlie autliorities cited therein; Ameer 
All’s Mahomedan Law, Vol. II. (3rd ed.), j). 431;
Baillie’s Digest, pp. 182, 352. Marriage is mucli more 
than a x)rivate contract: it is one wltich creates a status 
and involves tlie status and rights of persons not 
parties to it, e.g., tlie issues thereof. It further 
imxjoses on the parties special duties towards the State.
It cannot be dissolved at the will of the i3arties: 
see Dicey’s Article in the Law Quarterly Review, 
vol. X X V , x)p.204and 205, and his commeiits on Chetti 
V . Chetti (1). Herein we find the root causes of the 
period of idclut. Such a probationary term has also 
been fixed by s. 57 of the Divorce Act (IV of 1869).
A marriage, under Maliomedan Law, is dissolved ipso 
facto by apostacy, that is, without a judicial decree, 
but not co-instanti and a fresh marriage contracted 
during the iddut is illegal.

Mr. Iluq (with him Maulvi Shamsul Huda), for 
the petitioner. The marriage tie is dissolved imme­
diately on the apostacy of the husband, and he ceases 
thereafter to possess such status. Refers to the 
Hedaya, as translated by Hamilton, Vol. I, Book 2,
Chap.'5. If a woman contracts a marriage with another 
man during the iddut, the marriage is invalid; but 
she cannot be said to have ‘married again during the 
life-time of a husband within s. 494 of the Penal Code.

M r. Acharya, in reply.
Our. adv. vult.

H olm w oo d  J. I have had the advantage of read­
ing the judgm ent w hich is about to be delivered by
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UHi my learned brother, and I entirely agree with him
that tlie marriage of a Mahoniedan man and woman 

G hani i s  rendered ipso facto  void by the apoê tacy of the
Azizvh Ht’rj. former, though there are certain methods, as iDointed

----- out by my learned brother, bv which the marriage tieHounvooD J  J  .  &
j. may be renewed.

But what I wish to lay streHs upon is that what­
ever view be taken of the uncertain status of the 
parties during the period of ixldut, and liowevei- 
illegal and void under Mahomedan law the second 
marriage of the woman during the period ol; idcliif 
may be, there is no foundation for any charge under
H. 494 of the Indian Penal Code against her. Her 
second marriage is not void by reason of its taking 
place during the life of a prior husband, but by reason 
of a special doctrine of the Mahomedan law of iddut 
with which the Indian Penal Code has nothing to do.

The parties in this case appear to have acted in 
good faith on what they believed to be a sound inter­
pretation of a vei*y difficult point of Mahomedan law. 
Even though they were mistaken, the consequences 
could not be visited upon them in a Criminal Court 
administering the penal laws against bigamy. The 
consequence is a iHirely civil one, namely, the nullity 
of the second marriage. For these reasons, I agree 
that the commitment of the i)etitioners to the Sessions 
under s. 494 and s. of the Indian Penal CodeiUo
must be quashed, and the Rule made absolute.

Shabpuddin J. This is a Rule calling on the 
Magistrate and on the complainant to show cause why 
the commitment of the petitioner should not be 
quashed on the ground that the first marriage has been 
dissolved.

It appears that one Azizul Huq and Musummat 
Jaitan, both Mahomedans of the Hanafi sect, were
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liiisband and wife. Bonie years after mariiage tlie 
liiiBbaiid, Aziziil Hiiq, became a Christian, but within aeihtl
a niojitli and-a-half be again j'everted to Islam. friiAxiV,
Diiriug tbe above interval, the woman, Jaitan, married Azizcl 
a isian named Abdul Aziz, aiul her fat her gave her in

^  S H A liF r W d X
maiTiage to the new hasbaiid, j.

The first husband, after ius eonverHioii to Ishim, 
complained witli the result that Miisuiiiinat Jaitaii, 
her father Abdul Clliani, and her second husband 
Abdul Aziz have been committed to the Court of 
BesHioiiH for trial, the iitvst under section 494 of the 
ludian Penal Code, and the other two for abetment of 
that offence. On aji apidication by the tliree accused, 
under section 215 of the Criminal Procedure Code, to 
quash the commitment, the present Kule was granted.

The x>oint of law on wiiich the present ai)plication 
was made is, that, as the Mahomedan Law does not 
permit a marriage between a Mahomedan female 
and a noii-Mahomedan male, the marriage tie in the 
present case was broken on the comi)lainant’s conver­
sion to Christianity. It was also contended that in 
such a case Miisummat Jaitan did not marry Abdul 
Aziz during the lifetime of a husband.

On behalf of the complainant it was urged that 
inasmuch as Azizul Huq reverted to Islam, during the 
period of iddiit, he could continue his conjugal rights 
without re-marrying Musiimniat Jaitan, and on his 
behalf a certain passage from RarldnhMiihtar was 
relied on, in order to show that the marriage does not 
become dissolved instantly the man abandons Islam.
We have consulted the original booJr in Arabic, and 
the context relied upon is—
^ A .   ̂ A  ̂  ̂ ^ -A A ,  A -  -

dU j  ̂ A'lyol JC’̂I jj. uJjJf

YOL. XXXIX.] CALCUTTA SEFJES. 113



1911 The translation oI this passage is— “  if an apostate
goes to ]3ai'iiMiam'b (an alien country where the hiws 

fiHANi oC ishini are not ill force) and arriving there divorces
AzrzLTL Hli.v. his wife, the divorce will not take phice; but if lie

----- returns as a Muslim and divorces her duriiig the iddiit
S h AHFUODIN . t T  -11  4. 1 1 • 7 T~. T -r •,j. period, the divorce will take place: vide Baddul

J\iuhtm\ page 425, Egyptian edition.
On the strength of the above doctrine it is urged 

that th.e marriage tie does not absolutely break during 
the period of idduf. for otherwise a divorce given by 
the husband after his return to the faith would not 
be effective.

The view, however, of lawyers like the authors 
of the Hedaijci  ̂ the Fataxva Alamgirl and some other 
works, uiiaiiiinously is that af)ostacy from Islam, 
whether it takes place (lefore or after consummation, 
ipso facto dissolves the marriage tie.

The after-effects of separation through talcique 
(divorce) and apostacy are different. There are three 
forms of talaque, namely;— (a ) Talaque-rajai
(j^^j ). In this talaque, the husband says

tal-luk-to-kay ( j without any intention on

his part that it should operate as talaque-ha-in
( ty'-j ), which is the second form of talaque. In 
talaque-raiai the woman has to observe iddut; but 
during the period of iddut if the husband reverts to 
Islam, he can continue his conjugal rights without 
renewal of the marriage tie. ,

(h) Talaqtte-ha-in.—In this forin of talaque the
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husband is required to utter the expression ( )

which means “ I renounce thee ” with the intention 
that it should operate as talaque-ha-in, the .effects 
of which are that the woman has to observe and



if the hiisbaud reverts, lie can continue liis conjugal 19̂ 1
rights bv a renewal of tlie marriage tie A b d u l

G h a x i

(c ) Talafiue-yno(faUa.c ( form azizul Huq.
of talague tlie husband is required to utter the -----

. . .  ,  - T  • SUARFl  DDUIabove expression three times, or he may sa}^: “ I give j
von three faktqnes” The effects of this form of
talaque are that tlie woman lias to observe frlie iddut 
period and she becomes liar am ( ), that is,
within x î'ohibited degrees, and the husband cannot 
re-marry her iintil she has formed another connection 
b}̂  marriage witli another man, coliabitation has taken 
place with this other husband and the latter 1ms 
divorced lier, and she lias observed the period of 
iddut after her second divorce. The stage of the 
second marriage and the second divorce is technically
called halala ( ) .

From the above it is manifest that in every form 
of seiDaration caused either by talaque or apostacy, 
the woman has to observe the period of iddiU. There 
is consensus of opinion that a woman's marriage 
during iddut is illegal, but in case of talaque rajai, 
the husband can continue his conjugal rights without, 
a L‘e-marrlage if he reverts during the iddut.

.̂'here is a passage in the Sharah Waqunija
( \ chapter Al-murtud  ( )  page o77,
Lucknow edition, which also lays down that after 
apostacy the marriage tie becomes null, but the man 
can still exercise his right of talaque. The passage 
referred to is—

^  ^
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1911 whicli means the (marriage) of the apostate
A ^ l with Ids Mahomedaji wife becomes that
Ohani is, luill, blit lie caji still legally divorce her.”

V.
A-mvh Hnrj. It is clear from the above passage that in spite of 
Shamtpdin marriage tie having l)een absolutely broken in 

J- conseqiience of ajjostacy, the man lias still the right,
which is vested in him, to divorce his Mahoniedan 
wife. It, no doubt, seems an anomaly that an apostate 
hiisbajid can divorce his Mahoinedan wife. The 
Mahoniedan Jurists liave explained the anomaly; as, 
for example, the author of JRaddid-Muhtar has 
explained it in the following passage :—

‘ hoyt

which means that the object of vesting the i)ow"er of 
divorce in the apostate is for a certain iiiirpose only, 
namely, if an apostate recites the formula 
three times, and thus divorces his wife in the 
mofjullas { )  form of talaque, she becomes 
haram to him, as stated above in the third form of 
takique, that is to say, he cannot continue his conjugal 
rights with the woman without marriage or with a 
renewal of marriage without the intervention of a 
lialala.

On reference to the different authorities, we are 
of opinion that Musummat Jaitan’s marriage with the 
comi)lainant became absolutely null at the moment 
he apostatised, and that from the date of his apostacy 
he was not her husband, and that he could re-marry 
her during the |)eriod of iddut if he reverted to 
Islam.

We have observed before that during the period 
of iddut a woman cannot marry another husband.
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111 tlie present case slie is said to liave done bo. Her ifi-i
iiiurriuge with Abdul Aziz Is, tlieretoi-e, invalid. Her abw*l
act, therefore, maj" be considered as invalid and siiitnl. Ghani 
and according to the jurists it is the duty of the Kazi AmrL iiuQ. 
to separate them and compel her to observe the uldtif '
period, in tlie in’esent case we are nor concerned j.
with the question as to whether her second niarriug’e 
was legal or not according to tJie MaJioinedaii law.
We are only concerned with the (piestion as to 
whether her second inarj'iage, if it can be called a 
marriage, took place during the lifetime of a husl)and.
On the authorities discussed above, we are of ox)inion 
that, although hei- second marriage, having taken 
X)lace during the x̂ ei'ied of i c ld i ( t , was not a legal 
marriage, yet she cannot be said to have gone through 
the form of the second marriage while her legal 
husband was alite. For the above reasons, we (x̂ iash 
the commitment, and make the Eule absolute.

Rule absolute.
E. H . M.
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