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CIVIL RULE.

Bef'jre Mr. Justice Moofierjee and J/r. Justine Canidujf.

BAST INDIAN RAILWxAY COMPANY
r.

SISPAL LAL.*

Carriers— Kaihndi/ Compan;i— Delirer// of gotxls— Clear reeeipt'  ̂ hij 
I'omignee— Loss of gnod-s— Liabiliti/ of Compann for the Zt.s,s‘.

Certain bales of cloth tendeied to the East Indian Railway Company for 
transit were in due e^nrse delivered to the coiis-igiiee, viio gruiittd “ clear 
receipt ” for tliem. Subse<]uently, the consignee discovered that some 
pieces of cloth out of the ba!es were missing, the same having- been lost 
while in the custody of the Railway Company. In a suit broû i>-ht hy the 
uonaiguee for compensation ;

Held, that the grant of ‘ 'clear receipt’’ and acceptance of ileliverj  ̂ do 
not affect the right to compeuBation for loss or damage proved to have 
been caused to the goods while in the ctjgtody of the carriers.

Per M ookrrjee , J. A receipt ackuowledging a- delivery of the goadn in 
good condition is only primd fade evidence of the fact and raises a 
presumption in favour of the carriers, which may be rehutted l)y the 
consignee.

Per Carndufp, J. A bailor wlio, in the absence of any agreement on the 
subject, has given the bailee a receipt for the goods hailed, is not. ipsofartn. 
precluded from proving that the goods were in reality damaged or deficient 

, in quantity w’hen delivered to iiim.

R u l e  granted to the petitioners, the Bast Lidian 
Railway Company.

A suit was instituted in the Court of SmaJl CauHes 
at Buxar against the East Indian Railway Compaity 
for the recovery of Rs. 100 as damages for the loss ot 
certain pieces of cloth delivered to the said CoinpaJiy 
for transit froui Delhi to Buxar.

Civil ilule No, 30‘2(> of 1911, againnt the decision of B. K. Raiimaii  ̂
Sniall Cause Court Judge, Buxar, dated April 10, 1911.

1911 

Si-pt, fj.



i‘Ui On the 7th October 1910, the East Indian Raihvay
Company received from the consignor four bales of 

PiAiLWAY cloth at Delhi to be delivered to one Sispal at Biixar, 
('o>iPAx\ October, 1910, the day after tlieir

S i s p a i L a l . arrival at Bnxar, the consignee took delivevy of the
said four bales, ap|)arently in good condition, and 
granted “ clear receipt” for the same.

On tlie 5th December, 1910, the said Company again
received another bale of cloth at Delhi to be delivered
to Sispal at Bnxar, and on the 14th December, 1910, 
the day after its arrival at Bnxar, the consignee took 
delivery of the said bale, aj^xmrently also in good con­
dition, and, as before, granted clear receipt ” for it.

Subsequently, the consignee conij)lained of the loss 
of some pieces of clotii from the above two consign­
ments while they were in the custody of the Railway 
Company, and put in his claim against the Company 
for damages. On the Company refusing to î ay any 
compensation, the consignee instituted a suit, on the 
7th March, 1911, in the Court of Small Causes at Buxar, 
for recovery of Rs. 100 as damages for the said loss. 
The Railway Company defended tlie suit, maintain­
ing that they were not liable for any damages once the 
goods had left their custody and had been delivered 
to tlie consignee in good condition and under a “ clear 
receii t̂,” and no objection was made by the consignee 
at the time wlien delivery was taken.

On the 10th April 1911, the Small Cause Con rt 
Judge held that, though the articles were taken out 
of the bales while they were in the custody of the 
Gomj)any, the Company's liability ceased when 
delivery was taken and a “ clear receipt ” granted 
])v the consignee, but in order to safeguard the 
public interest, the Conix)any was bound to take 
some stej3s to sto|> this soi‘t of action, which no doubt 
frequently happened, and he accordingly decreed the
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siiifi ill the plaintiffs fuvoiiJ', gL'iiiitiiig liiin Ks. 50 as 
damages. Tiie Railway Ooinpany, thereupon, moved ^ a s t  I n d i a x  

tlie High Court to set aside that Judgment and decree 
and obtained the piresent Rule.

Jlr. G. B. McNair and Bahu Joy Gopal Ghosh, for 
tlie petitioners, in support of. the Rule.

Babii Birai Mohan 3iammdar, for the opposite 
party, sliowed cause.

V.
Hispal L al ,

M o o k e r je e  J. This Rule raises an important ques­
tion of law about tlie liability of a Railway Company 
to i>ay compensation for loss of goods or damage 
caused to them, while in their custod\% though the 
claim is not put forward by the consignee till after 
he has taken delivery and granted a clear receipt.” 
The circumstances, uiider which the question requires 
consideration, may be briefly narrated as found by the 
Small Cause Court Judge. On the 7th October, 1910, 
the opposite party tendered to the East Indian Railway 
Company at Delhi four bales of cloth for despatcli to 
Buxar. Tlie goods arrived at Buxar on the 1-1 tli Octo­
ber ; the consignee took delivery of the bales which 
were ai>parentiy in good condition, and granted a 
simple receipt. On the 5th December, 1910, another 
bale was delivered to the Oonipany at Delhi foi* 
carriage to Buxar, and duly carried there in apparent 
good condition. The consignee took delivery on the 
14th December, and granted receipt as before. He sub­
sequently reported to the Company that some pieces 
of cloth were missing from the bales; the Company 
refused to entertain the claim, whereupon, on the 7th 
March, 1911, the consignee instituted this suit in the 
Court of Small Causes at Buxar for recovery of Es. 100 
as damages for the loss of the pieces of cloth. The 
Company resisted the claim substantially on two



1911 grounds; they denied, in the first place, that the goods
jJast Indian becii lost, while the bales were in their cu sto d y ;

R a il w a y  they contended, in tlie second idace, that, as the 
consignee had accepted delivery and granted “ a 

SispAL L a l . i-eceipt,’ " liis riglit to compensation had been
Mookehjek extinguished, even if it was x r̂oved that the loss had 

taken place wliiJe tlie goods were in the custody of the 
Company. The Small Cause Court Judge has found 
ux)on the evidence that the articles were taken out of 
tlie bales while they were in the custody of the Com­
pany ; he has negatived the suggestion of the defence
that the articles had been abstracted by the plaiutiff
or himself his men after delivery of the goods. It 
may be observed at this stage that the Small 
Cause Court Judge has recorded the evidence some- 
what carelessly, and the notes of the depositions of 
the witnesses are not always intelligible. The Court 
is bound, however, to accept his finding upoii 
the question of fact, namely, that a x^ortion of the 
goods consigned was lost while the bales were in the 
custody of the Comxjany. Upon this finding, the Small 
Cause Court Judge has stated that in his view of the 
law the plaintiff is not entitled to succeed, because 
he has taken delivery and granted a clear receipt; 
but the Small Cause Court Judge has held that, “ in 
order to safeguard the public interest, the Company
is bound to take some steps to stop this sort of action,”
and he has accordingly made a decree in favour of the 
plaintiff for Rs. 50. On behalf of the Company, we 
have been invited to set aside this decree on the 
ground that it is obviously erroneous and that the 
judgment itself is not self-consistent. In answer to 
the Rule, it has been argued on the other hand by 
the learned vakil for the plaintiff that the view of 
the law accex t̂ed by the Small Cause Court Judge is 
erroneous, and that if his decree is open to attack, it
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is liable to be assailed on the ground that the i>laiiititf i-iii 
lia« not been awarded damages in full. The qiiestloj}, east iNnuAs 
therefore, arises, whether the plaintiff has lost Ids 
right of action because lie haw taken delivery and 
granted a clear receiiJt.

In support of tlie Rule, it has been argued that the 
question ought to be answered in the affirmative, and 
reference lias been niatle to Macnamara on Carriern,
1908, Section 214, where it is stated tliat, when 
goods are delivered by a Railway Company at the 
proper place and at the proj^er time, the consignee 
is bound to examine them and ascertain whether 
they are in good order, and, if he does not intimate 
objection, it will be presumed that they were 
delivered in good order. The learned author relies 
upon the case of Stewart v. North British Eaihuay 
Compafiy (1) as authority for this proposition. Tlie 
principle in question is perfectly sound, but is of 
no assistance to the petitioners. The case of Stewart 
V. North British Bailway Company (1) is not an 
authority for the proposition that, if a consignee 
takes delivery and grants a clear receipt, he loses 
Ms remedy, even if he is able to establish conclusively 
that the goods were damaged or partially lost wliile 
in transit. In fact, the contrary view was adopted 
in Johnston ^ Sons v. Dove (2), where it was ruled 
tliat, if a consignee of goods (which, as a matter of fact, 
have been damaged in transit, though such damage is 
not visible at first sight) grants a clear receipt, accepts 
delivery, and breaks bulk without Judicial inspection 
or notice to the carrier, he does not lose his right to 
compensation; the fact that he has granted a receipt 
is an element in the proof of damages, but is no bar 
to the claim. A similar view was taken in Pearcy

(1) (1878) 6 Rettie 42fi. (■2) (1875) 3 Eettie 202.
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mil V. Player (1), wliei'c Lord Craigliill observed as
follows : “ The counsel for the defender has also argued 
that the neglect o£ the pursuer to examine tlie luggage 
after deliveiy, and the delay of 24 hours in reporting 
the loss to the defender, bars his right to recover. 

jfooKEEJEE The former may affect the proo!; of the question, was
the portmanteau delivered? But assuming non­
delivery to he proved, it cannot operate as a bai*, there 
not haviug been in the contract between the x̂ arties a 
p lovision or an implication that should the goods 
delivered he taken without challenge at the time, right 
to recover for any undelivered article should be for­
feited.” This is obviously good sense, and based on 
sound legal principles. The right to compensation 
has accrued as the result of the loss; the acceptance of 
the goods without protest may raise a strong pre­
sumption that the alleged loss has not taken place; 
but, if it is proved by reliable evidence that, as a 
matter of fact, there was loss or damage to the goods 
while they were in the custody of the Eailway 
Company, it is difficult to appreciate how on prin- 
ciijle the position can be maintained that the accept­
ance of delivery operates to extinguish the right 
to compensation. The question has been repeatedly 
raised in the Courts of the United States, and the 
view has been uniformly maintained as well founded 
on principle that grant of clear receipt and accept­
ance of delivery do not affect the right to com­
pensation for loss or damage proved to have been 
caused to the goods while in the custody of the 
carriers. One of the earliest cases on the subject is 
OaJcey v. Rmsel (2), where it was ruled that, although 
acceptance of the goods by the consignee without 
objection and with knowledge of their defective

(1) (1883) 10 Itettie 504 ; (2) (1827) 6 Martin N. S. (La,) 58.
20 8. L. H. 37t5.



J.

condition i)recliides recovery for damages tiiereto 
[Mnnro V. S liij)B a ltic '' (I), Marcu Warner (2)], kast Ixbux 
vet acceptance will not oĵ ierate as waiver of obiecTioii Kailwai'

’’ (JOMl'ANY
for damage Jiot apparent. Again, in Bowman v. «. 
Teall (3), it Avas held that tiie receipt of the goods 
alone, witli no stipulation that they are accepted in ^̂ Iookeiuee 
full performance of fclie contract, does not constitute 
a waiver of claim for damages for which tbe carrier 
may be liable : Aklen v. Pearson (4), and Lesinsky 
V. Great Western Despatch (5). The question was 
elaborately discussed in the case of The Elmira 
Shepherd (6), where it was ruled that the claim 
for compensation was not lost, though the consignee 
had granted a clear receipt, accei3ted delivery, and 
sold the goods. Woodroffe J. observed that in 
cases of this description, the conduct of the consignee 
would be scrutinised carefully, and the Court would 
receive his evidence with caution; but if tbe evidence 
proved that the loss or damage occurred while the 
goods were in transit, compensation could be claimed 
notwithstanding delivery and acceptance. To put 
the matter briefly, a receipt acknowledging the 
delivery of the goods in good condition is • only 
primd facie evidence of the fact: Porter v. Chicago 
JRailivay Company (7), which must be taken to 
qualify the somewhat broad statement in Skinner v.
Chicago Raihvay Company (8). As recent illustra­
tions of this principle, reference may be made to 
the cases of M eirs  v. New York Raihvay Company (9), 
and Southern Railwcvy Company v. Ashford  (10). In

(1) (1810) 1 Martin 0 . S. (La.) 194. (6) (1871) 8 Blatchford 841 ;
(2) (1865) 17 La. Aon. 34. 8 Fed. Oas. 579.
(3) (1840) 23 Wendell N. Y. 30G ; (7) (1865) 20 Iowa 73.

35 Am, Dec. 562. (8) (1861) 12 Iowa 191.
(4) (1855) 69 Maas. 342. (9) (1902) 52 Atl. 610 ;
(5) (1881) 10 Mo. App. 134. 56 L. 11. A. 884.

(10) (1900) 128 Alabama 591 ; 28 Soutlu 782, ,
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the foiiiiei' of theHe cases, a piano was deliveretl by the 
Eakt̂ i.wian carrier to tlie consignee, wlio signed a clear receipt. 

lUii.wAY Wiien the i)acicage was taken home and opened, it was
I 'O M I'ANY

r. discovered that the piano had been spoiied ])v water.
held tliat the consignee was entitled to damages, 

MrtDKF.H.TKK notwithstajuliiig the grant of a “ clear receipt” ami 
acceptance ot delivery. In the second case, the con­
signee I'enioved his (kig from the railway van ; but 
when he took it home, he discoŝ erecl that it had been 
injiirecl. It was held that he was entitled to claim 
damages, an([ that the fact that he had g r n u ted a 

i-eceipt for tie livery in good condition was not a con- 
(‘lusive defence against recovery of ccmipensatiou. 
The principle, therefore, that a receipt acknowledg­
ing a delivery of the goods in good condition is only 
prlmd facie evidence of the fact, and raises a pre- 
snmptioii in favour of the carrier which may be 
re batted by the cojisignee, is firmly established; and 
it is manifestly consistent with rules of justice, equity 
and good conscience. The inference, therefore, 
follows that the decree made by the Small Cause Court 
Judge is correct, though his reasons are erroneous.

The result is that the Rule is discharged with costs.

Oaenduff  J. I agree. The short point of law 
raised by this Rule seems to be as to whether a bailor 
who, in the absence of any agreement on the subject, 
has given the bailee a receipt for the goods bailed, is, 
ipso facto, precluded from proving that the goods were 
in reality damaged or deficient in quantity when deli­
vered to him. I have myself been unable to find any 
authority, either in England or here, for holding that 
he is ; and my learned brother has shown that it has 
been held elsewhere, for reasons which seem to me 
to be most cogent and convincing, that he is not.

0 - M. Buie discharged.
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