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not of the description to whicli this salutary x r̂incii l̂e 
can^liave any ax)i:)lication. 

The result, therefore, is that this Rul^ must be 
discharged with costs.

S. C. G. I?u/e clischarfiecl.
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{Jnder-rai;jat— Patta for a ps7-iod of inlefiyiile diiratim— Ejectment— Notice 
— Bengal Ten-sncy Act (V I II  of 1SS5), s. 49, cl. (b).

The case of an under-raiyat bolding- under a patta executed before tlie 
passiii;? of the Bengal Tenancy iLct and not expressly providing for the 
period of its duration, conies witJiiii cl. (i)  of s. 4D of the Bengal Tenancy 
Act, and tlie notice nmst be as provided thennnider.

Madan Chandra Eapali v. Jaki Karikar'{^) overruled.

 ̂ R efeubnce to Full Bench. 
The reference to Fall Bench, by Ghitty and 1ST. R. 

Chatterjea JJ., so far as it is material for t]ie purposes 
of this report, was in the following terms :—

“ Tliis second appeal arises out of a suit brought by the plaititiffs to 
eject the defendants from certain land. The facts are that the plaintiff is 
a n  occvipancy raiyat of tlie said land. On 18th Srabati 1288 (IS? August 
1881), ttte predecessor of the defendants executed in favour of tue plaintiff 
a kabiiliai us Ĵ orfa or under*raiyat. The icahuliat was for no fixed period

® Riiference to Fnll Bencii in Appeal A.ppellate Decree No. 149&

of lOOC.
(1) (I'JO-?) 3 C. W . N. 3 7 7 .



or terui. Tiie defendnnts were holding tlie land uuder tiiat kabuUat and 
were served by the piaiiitifi with a notice to quit, in accordance with ttte 
terms of section 49 (6) of the BengaJ Tcnau«y Act. The Courts helow 
following the case of Madan Chandra Kapali v. Jali Karikar (1), have
disniisaed the plaintiffs’ suit. The plaintiffs liave appealed. Bar k .

Man
The Courts below have referred to the case  ̂ of Koinaruddi v. Sreenath 

ChoicdhuTtj (2), Mohendm Naih Scpai v. Parbulty Charan Dms (3), and 
Idugazi .Doctor v. Chandra ito /i Simdnmi (4). They distiiigiusii them by 
saying that iu those cases the hahuLiaU were after the passiiig of the Be!igal 
Tenancy Act. x4a a matter of fact, in tiie fir&t of the three cases, t!te date 
of tlie JcahtUat or patta docs tiot appear. In ttse second  ̂ the kahuliai was 
no doubt after tlie passing of the Act, i.e., in 1893. But, hi the third, tlie 
putta was dated 13th Baisah 1290 (26tii April 1883). The actiia! date of 
the lease does not, in my opinion, make mueli difference. The question 
turns upon tlie constructloji to be put upon section 49 of the Bengal Tenancy 
Act. I f  the words “  written lease ” are to be given their ordinary meaiiing 
then it is clear that in enacting'sectiofs 49, the Legislature omitted to provide 
for a case where an under-raiyat holds nnder a written lease for an indefinite 
period. This was the view taken ia the case of Madan Chandra Kapali v.
Jaki Karikar (1), where tlje learned Judges said : ’ ‘ But if he holds under t; 
written lease for an itidefinite time, his raiyat Ies.w cannot eject hint 
arbitrarily. He can only do so for non-payment of the rent.” In the case 
of Komaniddi v. Sreemih Ckoicdhury (2), decided by the late Chief Justice  ̂
and Mitra J., it was held that “ written lease in sub-sectiou (Jj) means such a 
written lease as is mentioned in snb-section (a), that is, a written lease 
defining the term of the tenancy,” The case of Madan Chandra Kajxili v.
Jaki Kurihar (1) was not referred to on that occasion. Jn the other two 
cages, iu 8 Calcutta Weekly Notes, decided by Mitra J., very shortly after 
the first, tjiat case was referred to, but the learned Judge adhered to the view 
which was taken by the late Chief Justice and himself. With all respect to 
those learned Judges, wo would point out that it is only by implication from 
the preceding w<>rds that the words “ written lease ” in sub-section (a) can 
be taken fo denote only a written lease for a definite term. To fix them witli 
that meaning some other words must be read into the section, wJiether in 
snb-sectiou (a) or (6). Howeyer, as tlie cases in 6 and 8 Calcutta Weekly 
Notes stand, that in the former volume is in direct conflict with those in the 
later volume. Tlie question is one of considerable importance to raiyats 
and under-raiyats, and we w’ould, therefore, refer it to the Full Bench. The 
question will be :— Whether in the case of a under-raiyat holding land from

(1) (1902) 6 C. W . N 377. (3) (1903) 8 C. W. N. 13(1
(2) (1903) 8 C. W . K. 136. (4) (1903) 8 C. W . N. 139.

VOL. XXXIX.] CALCUTTA vSERIES,



1911 a raiyat under a written lease executed before the parsing of the Bengal
■ Tenancy Act, the lease not being expi’essed to be for any definite terra, tlie

Debi under-raiyat is liable to ejectmeutj and, if so, after what notice. Certain
V .  other cases were cited -which turn on llie construction to be put upon section

B a r k a iu ix a  gg  fjf These have, in onr opinion, no direct bearing upon tlie
M anual . . „

present question, '

Bahu btirendra Chandra Sen, for the ai^pellaiit. 1 
contend tliat the lease was teiiniiiable by notice, A 
“ lease ” i« not deiiiied in tlie Bengal Tenancy Aet. but 
a “ tenant” is. Strictly «i)eakii]g, there cannot be a 
lease for an indefinite period.

I submit that the case i« covered by cl. (?>), if the 
words “ for a term ” are introduced after the words 
“ written lease” in the clause. Those words are there 
by implication.

The tenants were really tenants-at-will. My first 
contention is that having regard to s. 85(-S) of the 
Bengal Tenancy Act, if it is a lease, cl. {h) api)lies ; and 
if it is not. a lease, cl. (a) applies. Sections 49 and 85 
should be read together.

.Sections 10,18,25,44 and 49 are sections under which 
tenants are liable to be ejected. There is also the 
s. 178 (1), cl. (c). All tenants except mokarrari ones 
are liable to be ejected. Therefore, if under-raiyats 
cannot be ejected by notice, he would enjoy higher 
rights llian even occupancy raiyats or tenants at fixed 
râ tes. Before the passing of the Bengal Tenancy 
Act, the iwsition of tenants was less secure. Now 
raiyats have the right to let out land for a certain 
period. Madan Chandra Kapali v. Jaki Kari- 
kar (1) is against me. But the case has not been 
followed.

The question of notice does not even uppear in the 
jadgments of the Conrts below. Perhaps the only 
question in issue was, if the case came under cl. (b)
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of s. 49, taking' tlie duration of lease only into i9ii 
considemtion. r .u  K u m a r i

T am prepaved to concede tlnit he was a tenant from 
year to year, and I was bound to give liim reasonable B a r k a t u l l a

notice before tlie end of tlie year. In this case, I was Ĵandal.
more tliaji carefnl, lest the tenant raised the objection 
that, after the passing of tlie Bengal Tenancy Act, he 
could be ejected under the xu'ovisions of that Act only.
I gave notice under cl. (h) of s. 49. “ Under-raiyat ” in 
clause (h) mnst mean all sorts of under-raiyats.

Tiie cases of Komaruddi v. Sreenath Chotodhryil) 
and Idugci'i v. Chandra Kali Sundranii^') are in my 
favour. So is Mohmdra Aath Sejmi v. Parhutty 
Char an Dass (3). The head-note of this case is 
wrong,

Bab^i Hari Charon GanguU, for the respondent.
The lower Courts and the referring Judges have taken 
it to be a written lease. The lease must be admitted.
Such leases are quite common. “ Lease” has been 
defined in the old Rent Act and covered all sorts 
of tenancy. The meaning of the word is now too well 
known to require a definition. That is the reason 
tliat the word has not been defined in the new Act.
A [ease need not be for a definite period. If the 
Legislature meant it to be otherwise, it could have 
framed the sections in definite terms : see s. 3 of the 
Registration Act.

1 contend that a lease for an indefinite period 
enures to the benefit of the tenant. A sub-lease is 
binding on the raiyat, but not on the landlord. The 
Legislature did not intend to interfere with the 
contractual relationship betw^een a raiyat and his 
under-raiyat.

(1) (1903) s C. W. N. VM, (2) (1903) 8 G W. N. 13£t.
(3) (1903) 8 0. W. N. 13G,
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19U I  do not quite to say that the lease was a
R a j  K c m a r i  permanent lease. I say that the raiyat is debarred 

Djsbi from contending tbat the under-j’aiyat is liable to
B a r k a t d l l a  ejectment.

M a n d a l . dichotomy, unwritten leases would be excluded
from the consideration of the Legislature.

Cur. adv. vtilt.

The Judgment of the Court (JENKINS C. J., W ood- 
ROFFE, M o o k e r jb e , C a r n d u f f  and D . C h a t t k r -  
JEE JJ.) was as follow s :—

The decision of the question reTerred in this case 
depends nj^on the proper conatruetion of section 49 of 
the Bengal Tenancy Act. Chapter Y U  of the Act, 
which deals with the under-raiyats, consists of two 
sections. Section 48, speaking of the limit of rent 
recoverable from under-raiyats, divides rent into two 
classes : rent payable under a registered lease or agree­
ment, and rent j)ayable in any other case, thus com- 
prising all classes of under-raiyats. Section 49, dealing 
with the ejectment of under-raiyats, divides them 
into tŵ o classes: clause {a) speaks of those who hold 
under a written lease, and clause (?>) speaks of those 
who hold otherwise than under a written lease. The 
term “"written lease ’* in clause (a) is necessarily 
restricted by the ŵ ord “ term used before to written 
leases which are for a term or period of duration men­
tioned in t-he lease. The word “ term ” is not repeated 
in clause Q)), and it is therefore contended on the 
authority ot the case of Madan Chcmdra Kapali v. 
Jaki K arik  r (1) that the case of an under-raiyat who 
holds under a patta which does not provide for any 
period of duration, is omitted froih.,;the imrview of the 
section, and that he cannot thereftire be ejected except
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iinder section 66 for iion-i^aymeiit of rent. The Court; 19H 
is of opinion that there is no sufficient reason, for kumari 
holding that the Legislature made any such omission 
either by intention or by mistake. As rega;rds inten- b a r k a t u l l a

tion, there is no reason why a tenant of this class M a n d a l .

should attract any x̂ ai’ticuJar favour from the Legisla- 
tLire. As regards mistake, it must be remembered that 
this class of pattas called mela pattas or he~nnadi 
pattas are very common in Bengal and could not have 
escaped notice. Looking at the whole scheme of the 
Act and the manner in which the different classes of 
tenants are dealt with in its different ijrovisions, the 
Court holds that the proper construction to be placed 
on the word written lease ” in clause {h) is to read 
them as indicating a written lease of the same kind 
as that mentioned in clause ( ).

The answer to the Reference, therefore, is that the 
case of an iinder-raiyat holding under a patta executed 
before the passing of the Bengal Tenancy Act and not 
expressly i:)roviding for the i^eriod of its duration 
comes within clause (b) of section 49, and the notice 
must be provided thereunder.

In this view of the case, the appeal must be decreed 
with costs.

Appeal alioived,
S.
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