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1913 B ID Y A P R A S A B  N A R A IN  S M G H

A j^ il  22. V .

ABHRAFI SINGH.*

Receiver, afjiQintment of— Civil Procedure Code {A ct V o f  1008)^ 0 . A i ,  
I*. 1— Poicers o f  Cici.1 C ow t when Receiver in possession under 
s. 146 (2), Criminal Procedure Code {A ct V o f  1898)— Conditional 
appointment— Former Receiver^ rea^poifitmeni of.

T h e  appointm en t o f  a re ce iv er  b y  a  C iv il C ourt under 0 .  X L ,  r .  1, o f

th e  C ode o f  C iv il P roced u re  d oes n ot opera te  as a d isch a rg e  c f  th e

rece iv er  o f  th e  sam e properties ah-eady a p p o in ted  by  a M agistra te  xuider 

section  146 { 2 )  o f  th e  Code o f  C rim inal P roced u re .

A s  a general rule w hen th ere  is  a rece iv er  in  p ossession  appointed

b y  the M agistrate, and app lication  is  m ade to  th e  C iv il C ourt t o  exercise  

its  p ow ers under 0 .  X L ,  r. I  o f  th e  C od e  o f  C iv il P roced u re , th e C iv il  C ourt 

should  m ake a cond ition a l order o f  ap p oin tm en t and  in fo rm  th e  M ag is­

trate so  th at the latter m ay have an op p ortu n ity  o f  w ith d ra w in g  liis a ttach ­

m ent.
U nless there is good  reason to  th e con tra ry , the C iv il C ourt should , 

as a m atter o f  ju d ic ia l d iscretion , ap p oin t as its  rece iver  th e  p erson  a lready  

appointed  b y  the M agistrate.

B a rk a ,f-n n -n issa  v . A h d u l A z iz  (1 )  d istin gu ish ed .

A p p e a l  by Bidyaprasad Narain Siiigb. and Sri- 
prasad Narain Singli, two of the defejidants.

This appeal arose out of a snit for the possession of 
certain immoveable projjerties- In the course, of 
certain criminal proceedings between the parties the 
Snbdivisional Magistrate, in exercise of his powers

^ A p p ea l from  O riginal O rder, N o . 4 2 4  o f  2 9 1 2 , a g a in st  th e  order 

o f  K ish ori Lai Sen, Subordinate J u d g e  o f  Mozafterpore, d ated  J u n e  5 ,
19 1 2 .

(1) (1900) L L. R. 22 All. 214.
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under section 146 of the Code of Criminal Procedure, 1913
attached the greater part of the properties in dispute, b id y a p r a s a d

and appointed one Mr. Stevens as receiver thereof. N a r a in

Subsequently in this suit, on the application of 
the plaintiffs and with the consent of one of the 
defendants, the Subordinate Judge aj>pointed one 
Babu Jatadhari Prasad receiver of the properties in 
suit under 0. XL, r. 1, of the Code of Civil Procedure.

This appointment was made on April 26, 1912.
Thereupon the remaining defendants and Mr.

Stevens presented petitions to the Court, stating 
that the order of April 26, 1912, had been obtained 
without their kiiowledge, praying that Mr. Stevens 
shoxild be retained as receiver, and submitting that 
the Subordinate Judge had no jurisdiction to remove 
him.

Oa June 5, 1912, the Subordinate Judge dismissed 
these petitions, and confirmed his previous order 
appointing Babu Jatadhari Prasad receiver.

The defendants, Bidyaprasad Narain Singh and 
Sriprasad Narain Singh, thereupon appealed to the 
High Court.

Babu Shorashi Charan Mitra, for the appellants. 
The Subordinate Judge had no power to make an 
interlocutory order interfering with the possession 
of the receiver validly appointed bĵ  the Magistrate. 
The receiver’s possession can only be terminated by 
an order of the Court that appointed him, or by the 
final determination of the rights of the parties in 
the Civil Court. Order XL, rule 1 (2), of the Code 
of Civil Procedure prevents the removal of the 
Magistrate’s nominee. As a general principle a Court 
will not appoint a receiver when there is already a 
receiver appointed in other proceedings: see Lord 
Halsbury’s “ Laws of England,” volume 24. Title—
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1913 “  Receivers ” , page 370. If an appointment is made,
B i d y a p b a s a d  person already in possession as receiver under 

the order of tlie other Court should Ibe appointed : 
In the Estate o f F. J, Cleaver (1),

Babu Lachmi Narain Singh and Bobu Balcleo 
JSTarain Singh, for the respondents. The order of 
the Subordinate Judge was right. The Magistrate’s 
order is only operative until a competent Civil Court 
takes seisin of the matter: Barkat-im-nissa v. Ahdul 
Ads (2). The Legislature could not have intended 
that the order of the Magistrate should be a bar to 
the exercise of the ordinary powers of the Civil 
Court. The language of the Court in Lokenath 
Shah Chowdhry v. Nedu Biswas (3) sliows that the 
possession of the Magistrate is regarded as merely 
temporary.

Cur. adv. vuU.

S h a e f u d d i n  a n d  R i c h a e d s o n  JJ. The question 
for our consideration is whether the Subordinate 
Judge has correctly decided that a Civil Court acting 
under Order XL of the Civil Procedure Code has 
power to appoint a receiver in sui>ersession of the 
receiver api^ointed by the Magistrate under clause (2) 
of section 146 of the Criminal Procedure Code.

When there is a dispute as to immoveable 
property likely to cause a breach of the peace, and 
the Magistrate, having made an order in the terms 
of section 145 of the latter Code, is unable to decide 
which of the parties was in actual possession at the 
date of such order, he is empowered by clause (I) 
of ‘section 146 to attach, the subject of dispute “ until 
a competent Court has determined the rights of the 
parties thereto or the person entitled to possession,

(1) [19051 P. 319. (2) (1900) 1 .1 . E 22 AU. 2U:;
(3) (1902) I. L. E. 29 Caly* B82.
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t h e r e o f C l a u s e  (2)' of tlie section provides that 
“ when the Magistrate attaches the subject of dispute bidyaphasad 
he may, if he thinks fit, aj)point a receiver thereof, 
who, subject to the control of the Magistrate, shall 
have all the powers of a receiver ax^poiiited under 
the Code of Civil Procedure

The possession of a receiver so apx)ointed is the 
possession of the Magistrate who apx^oints him, and 
the Magistrate has possession or custody under a 
statutory power or title good against the parties to 
the dispute until a judicial determination is arrived 
at hy the proper Court in regard to “ the rights of 
the parties ” or “ the entitled to possession
An interlocutory order of a Civil Court appointing a 
receiver does not amount to such a determination, and 
cannot therefore have the effect of discharging the 
Magistrate’s attachment, or enable the Court*to remove 
the receiver appointed by the Magistrate. The order 
made by the learned Subordinate Judge in this case 
assumed, contrary to the fact, that one of the parties 
to the suit had at the time the right to terminate the 
Magistrate’s attachment or which is the same thing to 
remove the Magistrate’s receiver. The learned Subor­
dinate Judge says that in virtue of the suit instituted 
before him he has seisin of the land. So he has quoad 
the parties to the suit. But he has overlooked clause 
{2) of rule 1 of Order X L  which says that nothing in 
the rale shall “ authorize the Court to remove from 
the possession or custody of property any person 
whom any party to the suit has not a present right 
so to remove” . None of the parties to the suit has a 
present right to interfere with the Magistrate’s 
possession. The whole object of the attachment is to 
vest the possession or management of the property in 
the Magistrate safe from any interference of tlie 
parties. The mere institution of the suit clot t o ;  the
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1913 Civil Court wltli no right or power not tlien possessed 
BiDYÂ mD by one or other of the parties before it. It does not 

give the Court a right to possession contra mimdum. 
There is no question of the relative superiority or 

inferiority of one Court in relation to another. It is 
sufficient to say that the two Courts—the Court of the 
Magistrate which first dealt with the dispute between 
the parties under the Criminal Procedure Code, and 
the Court of the Subordinate Judge before whom the 
dispute is subsequently brought—are independent 
Courts, and, apart from some special provision or 
power, a prior legal possession or custody obtained by 
the one must be respected by the other. The two 
cases referred to by the Subordinate Judge do not 
suj>port his view. The case of JBarkat-un-nissa v. 
Abdul AbIs (1) turns not upon the language of section 
14:G of the Criminal Procedure Code, but upon the 
different language used in section 145, where a power 
is given to the Magistrate, in the event of his finding 
possession to be with one of the parties, to declare 
that party entitled to retain possession until he is 
“ evicted in due course of law” . In Lokenath Shah 
Chowdhry v. ]>iedu Biswas (2), the High Court refused 
to interfere with the management by the Magistrate 
of proi^erty attached under section 146, on the ground 
that the intervention of the Magistrate was only 
temporary, and a remedy could be obtained in the 
Oivil Court. The point before us was not before the 
Court, and we do not lay too much stress on obser­
vations in the Judgment not directed to that point. 
It is clear, however, that the remedy which the Judges 
contemplated was a remedy by way of final decision 
of the respective rights of the parties. “ It is beyond 
doubt they say, “ that recourse must be had to the 
Civil Court for a final settlement of the mattet, ih

(1 ) (X900) I. L. E. 22 All. 214. (2 ) (1902) 1. h, B. 29 Oalci 3 ^ ;
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dispute, pending wliicli the Magistrate by an attach­
ment holds the land” .

Though the Magistrate, however, has an abstract 
right to retain possession, it is also within his 
discretion to withdraw his attachment. . We do not 
supx^ose that any Magistrate would desire to retain 
possession of property attached under section 146, or 
to be responsible for the management of such pro­
perty longer than is necessary in the interest of j)eace 
and order which is his sole interest in the matter. It 
appears to us that when the dispute comes before the 
Civil Court and that Court acting of its own motion, 
or at the instance of one or other of the parties before 
it, thinks tliat a receiver should be appointed, it 
should make a conditional order. The receiver may 
be appointed conditionally on the Magistrate with­
drawing his attachment. On the Magistrate being 
approached after this order is made, we are of opinion, 
speaking generally and without intending to lay 
down a rule axjplicable to all circumstances, that it 
would be a wise a ad proper exercise of discretion on 
the Magistrate’s part to withdraw his attachment. 
The effect of the withdrawal of the attachment would 
be to remove the re.ceiver, if any, appointed by tte 
Magistrate, and so leave the field open for the receiver 
appointed by the Civil Court. Unless, however, the 
concurrence of the Magistrate is obtained in this or 
some other way, the receiver appointed by the 
Magistrate cannot be removed before the time fixed by 
section 146.

As to the selection ot a receiver, in the event of 
a Civil Court deciding to take such a course as that 
which we have suggested, here also the exercise of a 
discretion is involved. The Civil Court has a dis­
cretion to continue the receiver appointed by th# 
Magistrate or to appoint some one else as recî ivfiid.

B id y a p s a b a d
N a b a in
S i n g h
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1913 a n d , in  th e  a b s e n c e  o f  g o o d  re a s o n  to  t l ie  c o n t r a r y ,  i t  
B i d y a p e a s a i ) a p p e a rs  to  iis  w is e r  a n d  m o r e  p r u d e n t  th a t  th e
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receiver appointed by the Magistrate should be 
continued, A change of management is in itself 
iiudesirable, and if a Magistrate’s receiver is liable to 
be removed when a suit is institated, it may be 
difficult for the Magistrate to find a proper person for 
the post. In the case before us it appears that the land 
attached by the Magistrate forms a great part though 
not the whole of the land which is the subject matter 
of the suit before the Subordinate Judge. It is not 
suggested that Mr. Stevens, the receiver appointed by 
the Magistrate, had been guilty of mismanagement or 
was in any way unfit for the post. On the contrary 
when the plaintiffs applied to the Subordinate Judge 
to appoint a receiver, they suggested that the appoint­
ment should be given to Mr. Stevens. So far as the 
materials for forming a conclusion are before us, it 
appears to us that the Subordinate Judge, assuming 
that he was in a position to appoint a receiver, would 
have made a wiser choice if he had selected Mr. 
Stevens. If he had done so there would probably 
have been no difficulty.

" The Subordinate Judge made two orders in this 
connection, an order dated April 26, 1912, and an 
order dated June 5, 1912. The former order pur­
ported to remove Mr* Stevens and to appoint 
Babii Jatadhari Prasad to be receiver. It was made on 
the application of the plaintiffs to which we have 
referred and in the presence of the plaintiffs and the 
defendant No. 1 apparently by consent. Subsequently 
the other defendants as well as Mr. Stevens came in 
and preferred objections. After hearing arguments, 
the Subordinate Judge passed the second order con^ 
firming the first. The appeal before us, preferred by 
the objecting defendants, is expressed to be from tM
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second order. It was suggested for the respondents 19̂ 3 
. that no ax̂ peal lies from that order inasmucli as it was bidŷ prasad
merely confirmatory. There is no substance in this 
contention. The Civil Procedure Code, Order XLIII, 
rule 1 (s), allows an api>eal from an order made under 
rule 1 of Order XL. The first order which was made 
behind the back of the ai^pellants must be regarded as 
merged in the second. In substance and efiiect the 
appeal is from an order appointing a receiver which 
purports to be made under rule 1 of Order XL. Such 
an order Is appealable under Order XLIII.

The result is that the appeal is allowed to this 
extent, that both the orders of the Subordinate Judge 
are set aside and the matter is remitted to him to be 
dealt with, in the light of the observations which we 
bave made. The appellants are entitled to their costs 
already incurred in this connection in this Court and 
the Court below. Further costs will be in the discre­
tion of the Subordinate Judge.

The above order sufficiently disposes of the Kule 
issued at the instance of Mr. Stevens. Mr. Stevens is 
entitled to his costs in this Court and the Court below 
out of the attached property. As in the appeal, 
make no order as to any further costs he may incur.

H. R. p. Appeal allowed.

N aeain
SlNQH

V .
Asheah 

S in g h  .


