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April 18.

Before Chapman and Mullick JJ.

GURU CHAEAN HA JAM
V.

SUKLAL HAJAM.*
Ejectment— Choia Nagpvr Tenancy Acl {Beng. V I  o f 1908), ss. 4(3), 41—

Non-occupancy raiyaU— Under-raiyats, ejectment o f— Transfer o f
Property Act { I V  of 18S2), s. IDd— Incidents o f  tenancy created by
contract or custom— Verl^al notice, sufficiency of.

Wliere a raiyat sued an under-raiyat in ejectm ent and got a decree but, 
on appeal', the Judicial Commissioner of Chota Nagpur dismissed his su it 
on thfi ground th a t the provisions of s. 41 of the Chota Nagpur Tenancy 
Act bad not been complied with, as an under-raiyat has at least the rights 
of a non-occupanoy raiyat ;

Reid, th a t the view taken by the Judicial Commissioner was ei-roneous. 
An under-raiyat m ust for the purposes of tha t Act be treated as belonging 
to a class of tenants quite distinct from the class o f non-occupancy raiyats. 
Those portions of th a t Act which dealt w ith tenants generally could be 
applied to under-raiyats.

In  a su it for ejectm ent of an under-raiyat by a raiyat, the Court can 
have regard only to the relations established between the parties either by 
contract or custom.

Where there is no evidence of a lease, the tenano,, would no doubt be 
ordinarily held to be a tenancy from year to j'car.

There is no statu tory  provision tha t the tenancy of an under-raiyat in 
Chota Nagpur can be term inated only by a notice in w riting.

S e c o n d  a p p e a l  by Guru Oharan Hajam, the 
plaintiff.

The facts are briefly as follows.

® Appeal from  Appellate Decree, No. 2424 of 1911, against the decree 
of D. H. K ingsford, Judicial Commissioner of Chota Nagpur, dated Ju ly  15,
1911, reversing the decree of J . Macpherson, Deputy Collector of K h u n ti, 
dated Aug. 3, 1910.
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Tlie defendant held certain plots of land aR a 
dar-raifjat under the i3laii}tiff, wlio was a raiyat of 
G-ltilbera. As tlie plaintiff wislied to take tlie defend­
ant's lands in liis kh.as ciiltiYation, lie orally asked tlie 
defendant to give np possession of these plots of land 
in the month, of Pons. The Deputy Collector of 
Ivliunti decreed plaintiif's suit for ejectment, but, on 
a]ipeal by defendant, the Judicial Commissioner of 
Chota 'Nagpur dismissed the suit, holding “'that the 
plaintilf neither proÂ ed nor alleged anj^of the grounds 
under section 41, Chota Nagpur Tenancy Acfc, which 
grounds are tlie only cues upon which a raiyat 
possessing non-occupancy rights (which are the least 
rights that defendant can possess) m.ay be ejected/’ 
The plain tit! thereupon ai^pealed to the High Court.

Bobu Shib Chandra Palit, for the apj)ellant. Sec­
tion 41 of Beug. Act VI of 1908 has no application to 
this case. It deals with ejectment of non-occupancy 
raiyats. The defendant is an ander-raiyat. Section 4, 
el. (5j, shows there is a distinct class of tenants called 
under-raiyats. There is no provision in the Act 
laying down the procedure to be followed in order to 
eject an under-raiyat. Verbal notice has been given 
to the under-raiyat determining bis tenaiicy: Bam
JS^amyan Sahu v. Maaiigrn TJrao(l). He Is liable 
to ejectment.

Bal>u Kshetra Mohan Sen, for the resi^ondent. 
An under-raiyat must be treated as a non-occnpancy 
raiyat in a suit for ejectment. There being no distinct 
provision for the ejectment of an under-raiyat, the 
provisions of section 4, of the Chota Nagpur Tenancy 
Act apply. As regards the notice, it was insufficient.
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(1) (1900), 4 G. W. N. 792.



1913 C h a p m a n  a n d  M u l l i c k  JJ. The appellant i s  a 
raiyat. He sned the defendant, wliois an nnder-raiyat, 

Giuea.v in ejectment. Tlie learned Judicial Commissioner Las 
in appeal dismissed tlie appellant's suit npoii the 

SoiaAL ground that the x^rovisions of section 4:1 of the Chota 
Nagpur Tenancy Act have not been complied with. 
That section provides that non-occoi)ancy raiyats 
shall not be ejected, except npon certain gronnds, and 
the learned Jndiciai. Comniissioner holds that an unde !•- 
raiyat has at least the rights of a non-occapancy raiyat. 
This viewiB in onropinion erroneons. It is clear from 
the definitions in section 4 of the Act that an iinder- 
raiyat must for the purposes of the Act be treated as 
belonging to a class of tenants qnite distinct from the 
class oi noii-occiipancy raiyats. It is true that there 
is no provision in the Act dealing separately with the 
class under-raiyats” defined in section 4, but that 
does not do away with the eftect of the definitions in 
section 4, which is that where the Act refers to non- 
occupancy raiyats the reference must not be taken 
to include under-raiyats. It is only those iH’ovisions 
of the Act which deal with tenants generally that can 
be applied to under-raiyats.

The result is that, for the purpose of deciding the 
questions raised by a suit for the ejectment of an 
under-raiyat by a raiyat, the Court can have regard 
only to the relations established between the parties 
either by contract or by eastern. Where there is 
evidence of a lease (oral or written), the matter must 
be decided by reference to that evidence. Where 
there is no evidence of a lease, the tenancy would 
no doubt be ordinarily held to be a tenancy from year 
to year (section 106, Transfer of Property Act, by 
analogy), the year for this purpose being held to be 
the agricultural year. It is also necessary to bear in 
mind that, before a suit in ejectment of a tenant of
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any kind can rightly succeed, it must be shown that 
the tenancy has been terminated. But there is no 
statutory provision that the tenancy of an under-* 
raiyat in Chota Nagpur »can be terminated only by a 
notice in writing.

In the present case it may be taken that the under- 
raiyat is a tenant from year to year. The appellant 
asserted that lie asked the defendants to give up 
possession in Pous of the previous year. This asser­
tion was not denied in the written statement, and 
no point in connection with the sufficiency of the 
notice was raised in either of the Courts below. 
No custom of right to notice for any particular period 
was ever alleged, and it was never suggested that the 
time given to quifc was unreasonably short, or that the 
period of the notice did not expire with thQ periodic 
year of the tenancy. W e take it, therefore, that the 
tenancy was terminated before the suit was brought. 
The appellant was, therefore, entitled to succeed. The 
appeal is allowed. The Judgment and decree of the 
learned Judicial Commissioner is set aside. The suit 
is. decreed with costs in all Courts. The appellant is 
entitled to 'kJias x>ossession.
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a. s. Appeal allowed.


