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individual peons, and, coiisequeiitly, it is tbe nazir’s 
duty, not to delegate liis antliority, but to distribute 
the processes wliich are received by liis department 
among the various officers entrusted Avith tlieir execu
tion. That, in my opinion, does not amoiint in any 
way +0 delegation.

I tliinlr, tlierefore, tliat the officer who was entmst- 
ed with the execution of the process was the peon, 
or the bailiff, as he is described in it. He was the 
attaching |3eon and consequently his custody of. the 
property was Jawful, and the accused were guilty of 
an offence in rescuing that property from him.

S. K . B . Buie discharged.
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ABDULLAH MAKDAL
V.

EMPEROR.*

(cognisance— Police report—Case made over to another Magistrate f o r  en
quiry and report— Criminal Procedure Code {A ot V  o f  1898) ss. 

190 ( i )  (b )^ F raciice.

Wliere a Magistrate, upon receiving a police report under s. 17B, does 
not take cognizance o£ the case under s. 1 9 0 ( l) (& ) , which lie is per
fectly competent to do, but makes it over for  enquiry andr eport to an 
Honorary Magistrate, lie acts contrary to tJie provisions o f  the Law.

Thb facts are briefly these. One Nasiml Huq 
laid a charge of theft of a bullock belonging to his 
brother-in-law, Panchcowrie Shaikh, at the thana of 
Dadpur, against the petitioners. The police enquired

* Orinajnal Revision No. 347 o f  1913, against tae order o f  A . B. De, 
Subdivisioiial Officer o f  Hooghly, dated Jan. 18.1913.
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into the case and submitted a report to the Subdivi- 
sional Magistrate of Hooghly to the effect that there 
was no reliable evidence forthcoming to snpi)ort the 
charge. The Siibdivisionai Magistrate thereupon 
made over the case to an Honorary Magistrate to en
quire and report. An elaborate inquiry was made 
and the learned Honorary Magistrate reported that he 
could not recommend the trial of the petitioners for 
theft, as it was conclusively proved that the bullock 
had been purchased by Abdullah, one of the 
tioners. Upon this report the Siibdivisionai Magis
trate issued summonses against the petitioners. 
Against this order of the Magistrate the petitioners 
moved the High Court and obtained this Buie.

Bobu Manmatha Nath Mukerjee, for the peti
tioners, contended that the Magistrate acted contrary 
to law in making over the case to the Honorary Magis
trate for enquiry and rej>ort. He should have taken 
cognizance of the case himself and dealt wuth it under 
section 190, clause of the Criminal Procedure Code. 
He could not treat the police report as a complaint 
under section 200 of the Code of Criminal Procedure. 
Further, he submitted that the matter was fully gone 
into before the Honorary Magistrate, and the evidence 
did not disclose any offence. It would be most haras
sing to the petitioners to go to trial upon evidence 
such as was adduced at the preliminary enquiry.

A b d u l l a h

Mandal
V .

E m p b h o b .

1913

I m a m  a n d  C h a p m a n  J J . This w a s  a  E u le  calling 
on the District Magistrate of Hooghly to show cause 
why the order dated the 6th January, 1913, should not 
b e  set a s id e .

Information was given to the police by the com
plainant, Nasirul Hug, at the thana of Dadpur, in 
respect of the theft of a bullock belonging to his 
brother-in-law, Pancheowrie Shaikh, by the petitioners



1913 Abdullah Mandal and Neam.nl Hiiq. The police, on
A b m i l l a h  siich information being recorded, submitted a report
Mandal to the Magistrate in which they stated that the case
E>irKKOR. against the accused might be true, but that the evi

dence to prove it was not forthcoming. Thereupon 
the Snbdivisioiial Magistrate made oYer the case to 
Mr. K. K. Bose, an Honorary Magistrate, for the 
I)urj)oses of enquiry and report. The Honorary Magis
trate examined a number of witnesses on both sides 
and then submitted a report to the Subdivisional 
Magistrate, in which he expressed his opinion that it 
was amply proved that the bullock had been pur- 
cliased by Abdullah, and that therefore he could not 
recommend a trial of the accused under section S79 
Indian Penal Code. On receipt of this report, the 
Subdivisional Magistrate ordered the issue of sum
monses against the petitiojiers, and in bis order 
remarked that the inirchase of the animal by the 
accused should be established in Court.

The proceedings of the SubdiYisional Magistrate 
are 0|)en to attack on grounds of law and fact alike. 
A report having been submitted by the police under 
section 173, it was" open to the Magistrate to take cog
nizance of the case under section 190, clause (&), of 
the Criminal Procedure Code. Bnt he did not choose 
to do so and proceeded to make over the case for 
enquiry and report, as though the matter he was 
dealing with was one on a complaint under section 
200 of the Code. The proceedings before the Honorary 
Magistrate, thereafter, so far as they bear on the case 
based on a police report> were not in consonance with 
the provisions of the law. We might have been dis
posed to overlook the proceedings that were erroneous
ly held before the Honorary Magistrate and should 
have treated the order of the Subdivisional Magistrate 
fox the issue of summonses against the accused persons
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as one passed under section 190, clause (b), had not 1913 
tlie petitioners based their contennoi:i for the drop- ab^lah 
ping of these proceedings on another ground as weJ], M a n d a l  

They say that the facts disclosed ‘before the Honoiary empebor. 
Magistrate do not justify the trial of the accused 
im'SOLis. Ordiimtily, we ■W’ould not be disposed to 
interfere with the discretion of the Magistiate. if it 
■were not for exceptionaJ circumstances, namely, the 
examination of a number of witnesses before the 
Honorary Magistrate haying already had the effect of 
causing the iwo parties a great deal of trouble. If 
these x>roceedii]gs before the Magistrate had disclosed 
facts which led us to believe that the trial would be 
in the iiiterest of justice, ŵ e should have had no 
hesitation in allowing the x>roceedings to go on. But 
the enquiry by the police as ŵ ell as by the Honorary 
Magistrate disclosing the fact that there î  no case 
against the x̂ etitionervS that could be rightly tried, and 
the Subdivisional MagivStrate not having given suffi
cient ground for not agreeing with the Honorary 
Magistrate and the j)olice, we are not disposed to allow 
the proceedings to go on.

The order, thei’efore, is, that this Eule be made abso
lute, the order of the Magistrate dated the 6tli 
January, 19]3, set aside, and the proceedings stayed.
If the petitioners are on ball, they ŵ ill be discharged 
from their bail.

K. B« Hide absohUe.
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