
1913 there wei-e 19 days of hearing. Of these, on an exami- 
J a g a k n a th  o f  tS-ie record, I assess four days to liave been

& Oo. speiit on account of the Joinder of the claim for 
C b essw k ll damages, and the costs of hearing of these days the 

AND O t h e r s ,  plaintiff must pay to the defendants, while the latter 
I m .« i J. ninst pay to the former the costs of l - l  days of the 

hearing, tlie costs of one fartlier day occasioned by 
the adjoarniiient being lo the defendants from
the i)]aiiitiff. Tliere will be the usual set-olf between 
the j>arties. The defendants will get only one set of 
costs between them. The costs will be on scale No. 2.

Attorney for the phiintiffs: S. 0. Mukerjee.
Attorneys for the defendants: fjeslle  ̂ Hinds, 

and Sutcliffe,
C. B .
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Before Fletcher^ J.

1913 PROSAD CHUNDEE DE
Afril 8. 'D,

CORPORATION' OF CALCUTTA.*

Municipal Gorjporation— Chairman— General Committee— Building-plans ̂ 
refusal o f  sanetion o f— Calcutta Municipal ilt-f {^Beng, I I I  o f  1899)^ ss, 
3 75̂  S77— Actioti f o r  mandamus or damages whether maintainable—  
S'peeifc R elie f A ct  ( / o f  1877)^ s. 45.

Where plans for buiidiug have been rejected by the Chairman and 
the General Committee o f  the Calcutta Municipal Corporation, no suit is 
maintainable to have the plans approved or for damages. I f  the Chairman 
and General Oominittee have acted honestly and witljin their authority, their

® Original Civil Swit No, 206 o f 1912.



decision cannot l)fj reviewed by any Court. I f  the plans have been rejected 1913
mala fide tiie ouly remedy is by an application under s. 45 ol: tlie Speciiic p^qsid
Eelief Act, or siu order to compel the (Jliiiirman and tlie General Couuiiittee (Jhuxder D b 
to hear tlie matter in the manner provided by law. ‘t’ .

Ddri,^ V. Bromlei/ CorporatioiL (1 ) and Smith v. Ohorleij Mural C/0£U0HA1I0n
O F

Council (2) followed. C a l c u t t a .

London and Xoj'ih Westevfi Railmtij v. Weslmijii^ter Corjxjmiivn ( 3 )  

referred to.

O r i g i n a l  S u i t .

Tliia siiU was instituted by Prosad CiiiiBder I)e 
and his brother against tlie Gori>oratioii oi: Calcutta, 
tiie Chfdrmuii and the Geueral Committee o.i' tlie 
Corx>oration, tlie sub^itantiai .relief prayed lior being 
damages for the alleged wrongful refusal of sanction 
of ii certain bailding scheme

The plaintiffs were the owners of a parcel of vacant 
land known in 1910 a,s No. 25-1, Jannagore Road, 
now known as No. 1, Liu ton Street, situate in the 
2-1-Parganas, but within the rnanicipal limits of 
Calcutta. With a view to erecting a building on this 
land the plaintiffs applied to the Corporation of 
Calcutta oil the 14th September, 1910, for a plan of 
the road aJignment in that quarter and were duly 
sapplied, on the 22nd October 1910, with a plan of tlie 
alignment, which had been prescribed under section 350 
of the Calcutta Municipal Act.

The plaintiffs prepared plans, keeping their proposed 
building clear of this road alignment, and on the 
7th- December, 1910, duly submitted their plans in 
triplicate to the Corporation for approval of tlie site 
and sanction to erect their building.

On the 9th January, 1911, two of the three plans were 
returned to the plaintiffs with a letter, dated the 
6th January, 1911, from the District Building Surveyor

(1) [1908] 1 K. B. 170. (2) [18 97 ] 1 Q. B. S78.
(3 ) [19 04 ] 1 Ch. 759.
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1913 of District III, intimating that sanction was rehif ed
P e o s I d groiuul tliat “ the proposed bnildiiig falls on tlie

C h d n d b u  D e prescribed road line, section 352,” this alleged i3res- 
CoRpouATioN cribed road line being marked on the plans by the 

 ̂ 0̂' Building Surveyor.
Calcutta It appears that at the time of the snbmission of tlie 

plans, a plai] was beiug prepared of a new projected 
road, which would cat tliroagli the site of tlie proposed 
new building, and it was in consequence of this that 
the plaintiifs were refased sanction, altliough. at the 
time the sanctioii of the General Committee had not' 
been obtained to the new pmjected road.

On the 17th January, the plaintiffs re-submitted 
their plans to the Building Surveyor, drawing to his 
attention that the road line marked by him on their 
plans had noi; been sanctioned by the General 
Committee".

The fresh alignment was, in fact, not sanctioned by 
the General Committee until the 20th January.

On the 14th February, the plans were returned to 
the plaintiffs, sanction being again refused on the same 
ground, with a note from the Building Surveyor to the 
effect that the alignment had been sanctioned by the 
General Committee. On making further enquiries the 
plaintiffs were informed, on the dth March, that the 
fresh, alignment had been sanctioned under section 356 
of the Municipal Act, and hence it was unnecessary 
for the General Committee to give any public notice 
of their intention to align, and, on the 7th April, the 
plaintiffs were informed by tlie Building Surveyor 
that the projected public street was sanctioned by the 
General Committee on the 20th January.

On the 11th April, the plaintiffs wrote to the Deputy 
Cbairman, pointing out, (i) that the fresh alignment 
could not be properly made under section 356, 
which contemplates the opening out of new roads,

g|8 INDIAl!^ LAW REPORTS. [YOL. XL.



but had to be made under section 350, wliicli t9i3
refers to the widening or improvement of existing
roads, and, (ii) that sanction to bniid had been CHtJNDEii Db
improperly refused, as on the date of the refusal the Cobpobatiok
fresh ulieiiment had not been sanctioned by the

^  C a l c u t t a  .
General Committee. The plaintiffs concluded by
pruying that their appetd may be placed before the 
Appeals Sub-Committee and decided in their preHence.

On the 8th May, the plaintiffs requested the Chair­
man to enquire into the matter and to cause their 
plans to be sanctioned, but the Chairman refuvsed to 
interfere as the mafcter was pending before the Appeals 
Sub-Committee.

On the 29th June, it was decided by the Appeals 
Sub-Committee that the petition for appeal was time 
barred under section 621 of the Calcutta Municipal 
Act.

On the 7th July, the plaintiffs presented a petition 
to the Chairman and the members of the General 
Committee, contending that the period of limitation 
under section 621 should be taken to run as from the 
7th April, and j)raying for an order of remand to the 
Appeals Sub-committee.

The decison of the Appeals Sub-committee was sub­
sequently confirmed by the General Committee.

After a further infructuous petition to the Chair­
man and the members of the General Committee, on 
the 2nd November, 1911, the plaintiffs gave notice of 
suit under section 634 of the Calcutta Municipal Act,

On the 29til February, 1912, this suit was instituted.
The plaintiffs charged the Chairman and the 

General Committee with acting in an illegal, harsh and 
arbitrary manner and with mala fides in refusing 
sanction, and alleged that by reason of such action 
they had suffered damage which they assessed at 
Rs. 1,200.
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1913 The reliefs prayed for were, intê  ̂alia, (i) a declara-
plaiiitiffH were and are entitled to liave 

Chundeu Dr tlieir application of the 7tli December, 1910, for 
OoRPouATinN approval of site and for permission to build a masonry 
. house thereon sanctioned, and for a decree that the(JAIX'UTTA. , T /..N 1 •application be sanctioned, (ii) a declci ration that the 

phiintiffs ai-e entitled to build on the premises No. 1, 
Linton Street, according to their plan, and (iiij the 
sum of Rs- 1,200 as damages.

On the 30th April, 1912, the plaintiffs were informed 
by the Deputy Chairman that the General Committee 
had abandoned the projected public street and the 
Chairman had ordered sanction to be issued to the 
plaintiffs’ plans, and were requested to resubmit their 
plans for sanction. The plaintiffs declined to accept 
this offer without adequate compensation for the 
damage alleged to have been sustained by them.

A written statement was filed by the Corporation 
and the Chairman, wherein they alleged that they 
had “ acted lawfully in good faith with due care and 
attention in the interest of public convenience in 
refusing sanction to the plan.” It was objected that 
the General Committee, aa such, could not be made 
a party to the suit.

Mr. 0. C. Ghose (Mr. A. N. Chaudhuri with him), 
for the plaintiffs. This action is properly maintain­
able. The defendants acted mala fide, inasmuch as 
they acted without Jurisdiction and outside the scope 
of the Calcutta Municipal A ct: see London and North 
Western Bailway v. Westminster Corporation (1) 
per Yaughan Williams L. J. at p. 767, citing the defini­
tion of “ mala fides ” given by Lord Campbell. When 
acting ‘without jurisdiction, the question of discretion 
does not arise. The refusal of sanction under section

MQ INDIAN LAW. KBPORTS. [YOL. T L .
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377 was clearly ultra vires and without Jurisdiction :
Mobinson ~y. Local Board of Barton-JUccles (1). The prosid 
defendants purported to retiine sanction on the Ghunmk Db 
gronnd that the plans infringed an alleged prescribed c o r p o r a t i o n  

road alignment. This alleged alignment \Ta« not 
operatiÂ e at tbe time, aw it liad not received tlie sanc­
tion of the General Gomniittee. Again the alignment 
conld not legally be made under section 356, birt 
ought to have been made mider section 350, and pnl)lic 
notice ought to have been given nnder yection 550, 
snb-clause (1).

[ F l e t c h e r  J . Yoar proper remedy was b y  an 
apx3licatio]i nnder section 45 of tbe Specific Eelief Act, 
for a manda'imis, or you could have gone on build­
ing, and if tbe Gorporatioji called upon you to tleuio- 
linb, you would have had a good defence].

An action of mandamus lies: The Queen v. 
Lamhourn T alley Raihvay Company (2). Acting 
against the provisiojis of a statute, is acting mala fide.

[ F l e t c h e r  J  Not when there is a wrongful 
exercise of discretion. Besides yon elected to proceed 
under section 375. Under section 375, sub-clause (2), 
the decision of the General Comm ittee is iijuiL]

But that clause does not oust tlie jurisdiction of the 
Court; a suit is mainitainable: Chahmimi of Giridhi 
Municipality v. Suresh Cl. andra Ma,zumdar (3). The 
General Committee have been made defendants in the 
suit for greater safety, in view of the decision \ii 
Bhoiamm Choiidhury v. Corporation o f GalcuMa (4), 
though the decision in a later case, Baroda Prosad 
Boy Choiulhry v. Corporation of Calcutta' (5), does 
not suppoj't the earlier authority. In any event, since 
the General Committee are not api^earing, it does

(1) (1883) L. E. 8 A. C. 798. (3) (1908) 12 0. W. N. 700.
(2) (1888) L. K. 22 Q. B. I). 46.̂ . (4) (1909) 1. L. K. 36 Calc. 671.

(5), (1911) 13 a  L. J. 611.
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C a l c u t t a .

1913 not lie with the other defendants to take the plea. 
Section 617 has no application to the present matter, 

C h u n d s r  Be and the High Court is the propej- forum  for this suit.. 
COKPORATION Sircar, for the defenclanis, the Corporation

OF and the Chairman. The plaint does not disclose any 
cause of action, and the suit is not maintainable. 
Smith V. Ghorley Bural Council {1), and Davis v. 

Bromley Corporation (2) are conclnsiYe on the point 
that no action will lie for a mandmmis, where a 
municipal body has rejected plans. No specifie act of 
bad faitli is charged in the plaint against either the 
Chairman or tlie Corporation. The allegation against 
the Gejieral Committee is that the appeal was illegally 
dismissed : but the plaintiffs had submitted to the 
jurisdiction by their api^eal. The General Committee 
have been wrongly added as defendants in the name 
of the “ General Committee” . From section 5, it is 
clear the General Committee have no corporate 
existence.

Mr. Ghose, in reply. A suit will lie against a 
municipal body where the exercise of authority has 
been capricious, wanton and oppressive : Nagar Valah 
JSfarsi v. The Municipality o f Dhanduka (3).

F l e t c h e e  J. This is a s u it  brought by Prosad 
Chunder Be, and his brother against the Corporation 
of Calcutta, the first defendant, and against the Chair­
man of the Corporation, and also the General Com­
mittee of the Corporation. The first relief asked for 
is as follows : for a declaration that the plaintiffs were 
and are entitled to have their application of the 7th 
December, 1910, for approval of site and permission 
to build a house, sanctioned. The next relief asked 
for is a declaration that the plaintiffs are entitled to

(1) [1897] 1 Q. B. 678. (2) [1908] 1 K  B. 170.
(3 ) (1887) 1. L. K. 12 Bom. 490.
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build on No. 1, Linton Street according to tlie plan 1913
submitted. The next relief is for Es. 1,200 as damages 
alleged to be suffered by tlie plainfcifTs by reas.on Chu.vder Be 
of liie sanction being refused. It seems to me G o r p o r a t i o k  

quite obvious tliat a suit of this nature does not lie.
C a l c u t t a .The case is covered by the decision in Davis v. -----

Bromley Corporation (1). In the course of the argu- J-
ment in that case counsel for the plaintiff argued 
that the decision iii Londoji and North Western Mail- 
way V. Westminster Corporation (2) w;js an authority 
that an action lies agaiijst a sanitary autJiority for 
breach of duty when it has acted from improper 
motives, and Bigham J made the remark, “ there 
is no case of such an action as the present and it 
would obviously be dangerous to allow it, for it would 
then be open to every one whose plans had been 
rejected to bring an action That seems to me to go 
to the root of the plaintiffs’ suit. What is the claim 
against the Oorj)oration ? They allege in their plaint 
that they are the owners of a piece of land, and on the 
7th November, 1910, they lodged with the Chairman of 
the Corporation certain plans for apj^roval o£ their 
proposed masonry building intended to be erected gai 
the property. The approval of the plans was refused 
by tlie Chairman, and the plaintiffs then filed an 
appeal against the decision of the Chairman to the 
G-eneral Committee. That appeal was rejected, it is 
said, on the ground that the appeal was barred by 
limitation, but the plaintiffs allege that the decision 
of the G-eneral Committee was illegal, harsh, arbitrary 
and mala fide. It Is not stated on what ground, but in 
pai’agraph 14 of the plaint they make that general 
allegation. It seems to me in that case if the decision 
of the G-eneral Committee was illegal, harsh, arbitrary 
and mala fide the plaintiffs have no remedy against 

(1 ) [1908] 1 K . B. 170* (2) [1904 ] 1 03i. 759,
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1913 the defendants by regular suit. The wJiole of the 
Pr^d Statutory provisions governing the Corponition of 

Chukder Db Calcutta are, opposed to any such remedy as the pkiint- 
CoETORATioN Meek. From section 370 onwards the Calcutta 

C LcoTTA ^̂ '̂î î cipai Act contains ]3rovisions as to the approval 
— ’ of phins for intended buildings by the Chairman of 

F l e t c h e e  J. Cori3oration, a,tul under section 375 not only is the 
Chairman made a sort of Court oi; first instance, but 
the statute set up a Court of Apx>eal, tluit is the General 
Committee, and these are the h>cal tribunals wdio have 
to decide wliether tlie plans did or did not coni|)ly 
with, the provisions of the Calcutta Municipal Act.

It is obvions to my mind that so long as the Chair­
man and the General Committee acted honestly, their 
decision, provided it was not in excess of their autho­
rity under the Act, is not cajiable of being reviewed by 
any Court. The whole course of authority is against 
the decision of such a local tribunal being reviewed 
by the Civil Courts. The two authorities cited by 
Mr. Sircar, Davis v. Bromley Corporation (1) and 
Smith V .  Ghorley Rural Council (2), seem to establish 
clearly, first of all, that no suit lies against the 
Calcutta Corporation for wrongly refusing to approve 
of the building plans. That is the decision in IJains “v. 
Bromley Corpora tion (1), and the decision in Smith v. 
Choidey .Rural Council (2) is an authority for the pro­
position that a writ of mandamus does not lie against 
a local authority who in good faith refuses to pass 
building plans. IE it had been done in bad faith, then 
the person whose plans had been rejected would have a 
remedy by way of a writ of mandamus to the local 
authority to proceed in the manner provided by law. 
In. no case has the person a right of suit to have the 
plans approved, or for damages. These two decisions

u i  INDIAN LAW REPORTS. [VOL. XL.
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apply in principle as nrnch to the Calcutta Mtinici- 
jDality as to local authorities under the Publie Health peosad
Act. Therefore, in iny opinion, a suit does not lie in O kctn-dek P e

this Court, a i D e r s o n  whose plans have been rejected corpohatioh  

by the Chairman and the General Committee, for a 
declaration that the plans comply with the terms of 
the Act and should therefore be approved. His only 
remedy if the plans have been rejected mala fide is an 
application under section 45 of the Specific Relief Act 
for an order to compel the Chairman and the General 
Committee to hear the matter in the manner provided 
by the law. In the face of these two authorities the 
plaint discloses no cause of action either against the 
Chairman of the Corporation or against the General 
Committee. Any right the plaintiff may have with 
reference to the illegal, harsh, arbitrary and mala-fide 
action, if he can establish the same, will be by coming 
to the Court under section 45 of the Specific Relief Act.
It seems to me that the plaintiffs have sought the 
wrong remedy. I understand that since the institution 
of the suit the Corporation have granted leave to 
build. It is said that the projected new street has 
been abandoned. However that may be, that does not 
give the plaintiffs a right of action. It my opinion 
the plaint d.iscloses no cause of action and the suit 
must be dismissed with costs.

Suit dismissed.

Attorney for the plaintiffs : H. N. Datta.
Attorney for the defendants, the Corporation and 

the Chairman ; M. L. Seal.
J. C.

VOL. XL.] CALCUTTA SEEIES. 845

59


