
A P P E L L A T E  C IV IL .

VOL. XL.] CALCUTTA SI4RIES. fjSo

Before Jenhins C.J. and Mullich J.

CHATRAPAT SINOH DUG-AR
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KHARAG SINGH LAGHMIRAM.*

A2)peid to P rivy  Council— Application fo r  leare to appeal— }M<-6ther 
appeal io P rivy  Council lies in cases wider the Provincial Insolvency 
Act— Right o f  appeal to P tiv y  Ctuncil, on what it reds— Letters 
Patent {o f  1865)^ cL 39— Civil Procedure Code (Act V  o f  1908)^ ss. 
109, 110, and 0. X L V ,  r. 3— Provincial Insolvency Act {111 o f 1907\ 
ss. 46, 47.

The right o f  appeal from the iligli Court to the Privy Council rests on 
cl. 39 o f  the Letters Patent (o f  1865) read with b s . 109 and 110 and 
0. XLV, r. 3 of the Civil Procedure Code.

The Provincial Insolvency Act does not interfere with any right o f 
appeal to the Privy Ooiincil that may otherwise exist,

Bombay Burmah Trading Corporation, Ld. v. D ora lji Gursetji Shroff (V) 
referred to.

Where an application for insolvency was dismissed under s. 15 o f  tlie 
Provincial Insolvency A ct and an appeal was also dismissed in the High 
Court under 0 . X L I, r. 11 :—

held , that an appeal to the Privy Council was competent i f  the matter 
was appealable in other w ays.

S'

A p p l i c a t i o n  for leave to appeal to His Majesty 
in Council by Oliatrapat Singh, a petitioner for 
Insolvency.

On the 21st May 1909, one Ohatrapat Singh Dngar 
filed an application for insolvency in the Conrt of 
the District Judge of Murshidabad nnder section 5 
of the Provincial Insolvency Act, Various creditors

Application for leave to appeal to His Majesty in Council, No. 23 o f
1912.

(1) (1903) I. L. B. 27 Bom. 415.

March !1,



1913 api^eared to contest the matter. They contended, 
Ghatrai'at inter alid, that the application was not bond fide and 

SiTvu he dismissed, as it was really meant to keep in
abeyance the process of the Oourb in other matters. It 

ŜiNQif was submitted on behalf of the petitioner that the 
Lachmiram. question wliether he had or had Jiot committed acts of 

bad faith was to be determined by the Court, not at 
this preliminary stage, but at the liual stage when 
application would be made for an order of discharge, 
and it was further submitted that the requirements of 
section 6 of the Provincial Insolvency Act having 
been ftillilled, the order of adjudication should be 
passed under section 16 of the said Act. The District 
Judge, however, overruled the contention of tlie peti
tioner a ad dismissed t he aj)plication under section 15 
of the Insolvency Act, holding that the application 
was an abuse of the process of the Court. No evidence 
was adduced on behalf of any party before the District 
Judge. Thereupon, the petitioner preferred an appeal 
to the High Coart, and at the hearing under 0. XLI, 
r. 11 of the Civil Procedure Code it was urged among 
other grounds that the District Judge of Mursliidabad 
had erred in law in dotermining at the preliminary 
stage whether auy act of bad faith had been com
mitted and in dismissing the application under 
section 15 of the Provincial Insolvency Act, and that 
an order for adjudiction under section 16 of the Act 
should have been passed instead. The appeal was 
dismissed. The petitioner then preferred an applica
tion for a review of the order j)assed under 0. XLI, 
r. 11. The application for review was rejected 
Thereupon, the petitioner filed this application for 
leave to appeal to His Majesty in Council.

Dr. Bashbeh'try Ghose (with him JBahu Hemendm 
Nath Sen), for the appellant. The only sections that
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are necessary to be considered are sections 6, 15, 1913
16, 44(t) and 47 of the ProYincial Insolvency Act. The cĥ ^ pat 
question whether an applicant is guilty of bad faith 
can be considered only at the time of discharge:
Sheikh Samiruddhi Y.  Srimati Kadu-moyi D si (1),
TJday Chaml M aiti y .  JRam K um ar Khara (2), lachmiham. 
K a li Kum ar Das v . Gopi Krishna Hay (3), Girtva}"- 
dhari y .  Ja i Narain (4) and Jeer Chetti v. Banga- 
sawmi Chetti (5). As to what is abuse of Court’s 
process, see E x  parte Painter (6). "Where does the 
question of abase of Court’s process come in at this 
stage? The Court must declare if the conditions 
mentioned in section 6 are complied with. The ques
tion is concluded by authority, if authority were 
needed, for the Act is clear. The reference to 
Woodroffe J.’s judgment in an insolvency matter in 
the Original Side of this Court in which my client was 
concerned was irrelevant. As to whether an apx>eal to 
the Privy Council is competent at this stage, I submit 
an appeal lies under the Civil Procedure Code or 
clause 59 of the Letters Patent. The Rangoon Land 
Acquisition Case, Bangooji Botatoimg Company  ̂Ld.
V. The Collector, Rangoon (7), is clearly distinguish
able. Under the Land Acquisition Act only one 
appeal is allowed.

[ J e n k in s  C .J . That Act is distinguishable.]
The point is fully discussed in The Special Officer^

SaUette Building Sites v. Dasahhai Bemnji Motiwala
(8). In Boyiibay Biirmah Trading Corporation^ Ld,
V .  Dorahji Cursetji Shroff (9) the application was 
under the Code, I think. If you see the arguments of

(1) (1910) 15 0. W . N 244. (G) (1894) [1895] 1 Q. B. 85.
(2) (1910) 15 C. N. 213. (7) (1912) I. L. B. 40 Calc. 21 ;
(3) (1911) 15 C. W . N. 9i)0. L. R. 39 I. A. 197.
(4) (1910) I. L. 11. 32 AIL (U5. (8) (1913) 17 C. W , N. 421.
(5) (1911) 22 Mad. L. J. 52. (9) (1903) I. L . R. 27 Bom, 415.
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Mr. Branson and Mr. Lowndes in the last mentioned 
case, you will find the i^oint fully discussed.

It would be a very serious tiling if no appeal lay 
under the Provincial Insolvency Act. Then no appeal 
would lie under the Bengal Tenancy Act, Probate 
and Administration Act, and Companies Act.

See In the Matter of the Petition of Feda Ilossein 
(1). Before 1874 concurrent findings of fact did not of 
itself debar appeal, to His Majesty. In this case Mr. 
Kennedy contended that the section taking away the 
riglit' of appeal in such cases was ultra vires.

Here all that can be said is that the powers of the 
High Court under tlie Letters Patent are wider, and 
that they are not inconsistent with the Code. The 
case of Murrish Gliimder Chowdhri/ v. Kalismideri 
Debi (2) discusses a question simiUir to the present 
one.

[ J e n k i n s  C.J. The difficulty is that in the Insol- 
"venc37 Act only certain sections are made apx>licable to 
the Code.]

See Provincial Insolvency Act, s. 47.
Babu Rama/iandra Majiimdar (with liiin Bahu 

Saratkumar Mitra and Satn Barlhar Prasad JSing), 
for the respondents. The Code has no application to 
this case—particularly that poition of the Code which 
deals with the Privy Council: see sections 46 and 47 
of the Provincial Insolvency Act. The appeal to the 
High Court is contemplated by clause (2) of section 46. 
As soon as that is done, the force of the section is 
exhausted. Save and except sjsction 46, there is no 
provision for High Court interfering. Under section 
47 only a limited application of the Code is allowed 
When an appeal is i3referred, the procedure is to be, as 
laid down in the Code. The force of the Insolvency

(1) (1876) I. h. II. 1 Gaic. 431. (2) (1882) L  L. R. 9 (3alc. 482 ;
L. K. 10 I. A. 4.



Act continues only so long a case is pending in tlie i9i3
lower Court, and the force of the Code so long the c h a .t i u p a t

appeal is pending in the High Court. Section HI of Sixgh
the Code is not applicable and cannot be imported to 
section 46 of the Insolvency Act. K h a r a g

In Bangoon Botaioung Oompany, Ld. v. The laohmIram. 
Collector, Bangoo7i (1), it was held that no appeal lay.

[ J e n k i n s  C.J. But an award is not OLilei* or decree 
U]ider the Code or Letters Patent.]

But tlie Privy Council did not i^roceed on that 
line. They said the Code was not applicable.

Whether any authority but the Privy Council can 
give the right to appeal to His Majesty is a wide 
question. In this case section 47 of the Provincial 
Insolvency Act would have been useless, if an appeal 
to the Privy Council were competent.

[ J e n k i n s  C.J. But how can you distinguish Bom
bay Burinah Trading Corporation, Ld. v. Dorabji 
Cursetji Shroff (2) ?]

But in the Companies Act there is no provision 
that the Code is applicable only to certain sections of 
that Act. Mookerjee J. in Vday Cliand Maiti v. Ram 
Kumar Khara (3) says that most of the provisions of 
the Provincial Insolvency Act are largely drawn from 
English law; see Halsbury’s Laws of England, Yol II,
X3. 467, as to the powers of a Court to decline making 
an oi-der on a petition for insolvency when it finds it 
to be an abuse of the process of Court.

The appellant here evidently did not attack the 
findings of fact.

jDr. (3-hose, in rei3ly, on the question of abuse of 
Court’s x r̂ocess, referred to sections 6. 15 and 17 of the 
Provincial Insolvency Act, and submitted that he 
was informed by his junior that in the hearing

(1) (19X2) I. L. B. 40 Calc. 21 ; (2) (1903) I. L. R. 27 Bom. 41 6.
L. B. 39 I. A. 197. (B) (1910) 15 0. W. N. 213.
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1913 under 0. XLI, r. 11, tlie Judges were asked to consider
CiiAT̂ pAT the merits of tlie case, but declined.

S in g h

J e ist k in s  O.J. This is an application for leave to 
ŜiN̂ r to His Majesty in Ooniici].

LAoiiMin.\M. The £i]3plicant presented a petition under the 
Provincial Insolvency Act praying to be adjudged an 
insolvent, bnfc his petition was dismissed. From this 
order of dismissal an appeal was pi’eferred to the Hi.£,di 
Court, but his appeal was dismissed under 0. XLI 
i‘. 11. There was an ax)plication for review, but that 
was refused, and it is in these circumstances that 
the present application has been made for leave to 
appeal to His Majesty in Oonncil.

The lii’st point we have to considei’ is whether an 
ai3peal lies.

The right of appeal from the High Court to the 
Privy Council rests on clause 39 of the Letters Patent, 
and this is elaborated in the Code of Civil Procedure. 
Section 109 of the Code provides thiit “ subject to such 
rules as may, from time to time, be made by His 
Majesty in Council regarding,- appeals from the Courts 
of British India, and to the provisions hereinafter 
contained, an appeal shall lie to His Majesty in 
Council—(a) from any decree or final order passed on 
ax̂ peal by a High Court or by any other Couct of liaal 
appellate jurisdiction; (h) from any decree or final 
order passed by a High Court in the exercise of 
original civil jurisdiction; and (c) from any decree 
or order, when the case, as hereinafter i>rovided, is 
certified to be a fit one for appeal to His Majesty in 
Council.”

Section 110 deals with cases mentioned in clauses 
(a) and (h) of section 109, and provides that in those 
cases the amount or value of the sabject-matter must 
be as therein stated, and, where the decree or final
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order aflSLrms the decision of tlie Court immediately 1913 
below the Court passing such decree or final order, the c h a t r a f a t  

appeal must involve some substantial question of law.
The procedure as laid down in 0. XLY, r. 3 of 

that order provides that “ every x^etition shall state 
the grounds of appeal and xu’ay for a certificate either L a c h l u h a j i . 

that, as regards amount or value and nature, the 
case fulfils the requirements of section 110, or that 
it is otherwise a fit one for appeal to His Majesty in 
Council.”

In the present case we are told that the assets are 
expected to be five lakhs or so, and the creditors 
represent an indebtedness very much In excess of 
that. This is accepted on both sides as substantially 
representing the actual state of affairs.

It is said that we have no power to grant leave, 
because no provision for ai^peal to Privy Council is 
contained in the Insolvency Act, and it is urged tliat 
sections 46 and 47 of that Act, if anything, negative 
this right of aî x̂ eal. But I do not so read the 
Insolvency Act. In my opinion, by that Act there was 
no intention to interfere with any light of appeal to the 
Piivy Council that might otherwise exist, and this is 
a case which comes clearly within the provisions of 
the Letters Patent and of section 109 of the Code. The 
only question is whether this is a case which can 
properly be certified to be a fit one for aj^peal to His 
Majesty in Uouncil: The Bombay Burmah Trading 
Corporation, Ld. v. Dorabji Cursetji Shroff (1).
If has been suggested before us on the part of the 
respondents that there has been an abuse of the 
process of the Court, and the learned Judge of the 
District Court so held. But there is no express deci
sion by the High Court to that effect, because the 
appeal was dismissed under 0. XLI, r. 11, and where

(1) (1903) I. L. E. 27 Bom 415.
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1013 this is clone tlie evidence is not considered but merely 
(JhvtrTpat tlie 3adgineut under appeal. More than that, we are 

SiNuu assured by the learned pleader who appears for the 
applicant and wlio sought to have the appeal to the 

Court admitted, that this is wliat actually 
LAcittriRAM. occLirL'ed in this case. Therefore, it c;mnot be said that 
T HT there is any concui’reut findiiig that there was anJknivIns U.J.

abuse of tlie process oi; the Court.
Moreover, I think this is a case where a substantial 

qaesfcion of law arises as to whether it was within the 
competence of the District Judge to dismiss the applica-. 
tioii as he did, having fegard to tlie provisions of section 
15 of the Provincial Insolvency Act. In my opinion, 
therefore, this is a case which comes within section 
109 (c) of the dode of Civil Procedure, and we ought 
therefore to certify that this case is a fit one for 
appeal to His Majesty in Council under section 
109(c).

Let a certificate be issued accordingly.

M u l l ic k  J . c o n c u r r e d .

s. M. Certificate f/ranted.
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