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[ON APPEAL FROM THE HIGH COURT A.T FORT WILLIAM IN BENGAL^

Ajqteal to Frii'i/ Coimcil— Orders imder ss. 311^ 313 o f  ihe Civil P ro ­
cedure. Code, 1SS2  ̂ confirming or setting asid^ sales— Civil Procedure 
Code^ 1SS2  ̂ ss. SSS ( ? 6 ) ,  594  ̂ 505, 596— Orders declared final h>f 
St. SSS— Sdtiiiij aside sale in executioH o f  deoree,— Naii-rejfrcsetttaiiun 
( f  minor— Irregular ities in i>ruclama,Liou o f  sale— Ciril Procedure 
Code., 1SS2, s. 2S7— Uuder-estimatiun o f  value of j.roperli/— liigMs o f  
mother o f  minor as Ms natural ymirdian.

An appeal lies to  l i is  M ajesty in Coiincil froui an order luider sections 
311 ami 312 se ttin g  aside or coniirmiiig a •■iale, uotw ithstanding’ the pro­
visions as to  Buch orders being tinal contained in seotion 58-8 {16) of the 

Code.
The deliuition of “ decree ” in section 2 of the Code is uot applicable 

to Chapter X LV  (relating  to appeals to H is M ajestj in Coimcil), For the  
purposes of th a t C hapter a definition o f “ decree ” has been therein 
adopted, ^vhich is .special, and tiiffers fi-otn tlie  m eaning i t  bears elsewhere 
in the Cede. The word decree in th a t Ciiapter niUBt be read as being 
ecpii valent to “ decree, judgm ent or order.” So read final orders m a y  be 
appealed against to H is M ajesty in Council luider section 595, and th a t 
proyisioa canuofc be restricted  by the provisioiiH of section 588 (id )  th a t 
sijcht orders pasb'cd in appeal “ shall be fin a l.”

In  tliis case, which was an appeal from  an order of the  High Court 
coniirm ing a sale iu execution of decree, and reversing  an order of a 
Deputy CominiBsioner w-hich set the sale aside, it  appeared th a t the  
judgnieut-debtor liad died pending the proceedings fo r a ttaclunent and sale, 
leaving a widow and a m inor son, and th a t the whole o f  the proceedings 
subsequent to  Ids death were w ithout notice to  any cue representing  tiie 
m inor ; that? the sale proclamation hud not been properly roade, and did
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not contain the particulars required by section 287 of the Code of Civil 
Procedure, 1882, especially those as to the value of the property which was 
grossly under-estimated ; that the property was sold for a very inadequate 
price ; and that tliere was abundant evidence tliat the appellant had suffered 
substantial injui'y therefrom :—

Held (reversing the decision of the High Court), that there had beeu 
no proper representation of the minor, and tiiat the above matters cons­
tituted material irregularities in publishing and c(mdueting the sale within 
the moaning-of section 311 of the Code, which justilied the setting aside 
of the sale.

There were concurrent decisions of ilie Courts in India that the Court of 
Wards never took charge of the property of ihc minor, and their Lordsliips 
came to the same conclusion.

Held̂  that inasmncii as the iatcrcstH of tlie minor with regard to the 
property were not in fact represented by tlie Court of Wards, it was open 
to his mother as his natural guardiaji to appt âr (as she had done) anrl 
represent liim in the proceedings, and his appeal wjis nol, rendered incom­
petent thereby.

A p p e a l  from an order (18fcli May, 1908) of tlie High 
Ootirfc at Calcutta, wliicli reversed an order (16tli 
February, 1906; of the Deputy Ooimnissioner of 
Hazaribagli.

Tlie Judgiiient-debtor was tlie ax̂ ĵ eJiant to His 
Majesty in Council.

The facts oE the case are saliiciently stated in 
the judgment of their LordshipB of the Judicial 
Committee.

Tlie order of the Deputy OoinnuHsioner was one 
yetting aside a sale, because the proclaination was not 
accompanied by beat of drum.

On appeal, the High Court ( R a m p i n i  and S h a k f - 
UDDIN JJ.) set aside the order of the Deputy Com­
missioner, saying “ there is notliing to show that 
there was substantial injury to the judgment-debtor 
by the sale taking i l̂ace without the beating of the 
drutn, which after all is a very minor formality.” The 
High. Court also found that the judgment-debtor 
(who was a minor represented by his mother) was
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properly represented at the time of the sale, and that 
the Court of Wards was not his i3roper repreBoiitative. 
They made an order confirming the sale.

On this appeal,
De (Jrujjther, K. O., and BJ. TJ. Edtlis  ̂for the appel­

lant, contended that he was not properly rex:>resented 
in the execiitioii proceedings, and that notice of those 
proceedings should have been given to the Court 
of Wards, who ought to have been the aj)pellant’s 
j)roper representative. The Court of Wards did not 
in fact rej^resent the minor, as it had not taken charge 
of the estate, or at any rate, not of Gadr Gandey, the 
portion which was sold ; and the Nazir of the Court at 
Benares was not either in fact or in law the representa­
tive of the appellant in the proceedings in execution of 
the decree ; he had refused to accept notice. The pro- 
clamatioa of sale was not x^roperly made ; there were 
many mouzahs, and the proclamation, instead of 
in accordance with the directions being served in each 
mouzali, was only served in one mouzali and without 
beat of dram. The proclamation also did not contain 
the particulars directed by section 287 of the Civil 
Procedure Code. 1882; the '̂ ĉilue of the
property did nob appear from it. The property was 
greatly under-valued by the resxjondent in his apx)lica- 
tion for execation; and the evidence showed that 
it was sold at a very inadequate price: and the 
resi)ondent had failed to rebut the ])resumption that 
arose from that being the case. Reference was made 
to sections 284 and 287 of the Civil Procedure Code, 
1882; 0. XLYIII, rule 5 of the Civil Procedure Code 
(Act V  ‘ of 1908), and Saadatmaml. Khan v. Phul 
Kuar (1). Its value was more than a lakh of rupees, 
and it was sold for Rs. 2,020. On the authority of

(1) (1898) I. L. R. 20 AU. 412 ; L. R. 26 I . A. 146.
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tbat case fcliero bad been matei;lal jiTegabirifcy in pub­
lishing' and couductiug tbe sale foi* wliicb it should 
be set aside under section, 311 of tlie Civil Procedure 
Code.

Sir Erie Richards, K.G., and Arthnr Greif, for the 
respondents, contended that neither on the merits nor 
in law onglit the s;de to be set aside. There liad been 
no material irregularity, and Jio snbsfcantial injury to 
tlie appellant liad been proved. On tli.e death ol; a 
Judgmeiit-debtor, liis legal repres''ntative was not 
entitled to notice of sale of property which had been 
attached in. the jTulg.inentrdebtor’s rd'etime. Refer­
ence was made to SJieo Prosad v. Hiralal (1) ; 
section 234 oE the Civil Procedure Code, 1882. The 
Court of Wards took over cliarge of the property: it 
was shown that the Court of. Wards liad been in charge 
of it and had withdrawn from it as b<nng too much 
encumbered. Under the Court of Wards Act (Ben. 
Act IX of 1879) tlie Manager of the Court of Wards 
liad jurisdiction to act in regard to (ladi Gandey, the 
partition that was sokl, as it bad a])Solnte power over 
the property of the minor; see sect,i.ons 6, 7, M and IB. 
The xn'oposal for compromise was sent to the Conrt of 
Wards, who refused to sanction it as the estate was 
greatly encumbered: the Chota Nagjjur Encumbered 
Estates Act (Ben. Acts YI of 1876 and V of 1884), 
section 2, was referred to. The Court of Wards, the 
minor’s statutory guardian, having receiyed notice of 
tbe sale, did not a])]3ear : that is, the Court of Wards 
offered ]io objection to the sale, wliich was conse­
quently confirmed. A petition was filed under 
Ejection 311 of tlie Civil Procedure Code to set aside the 
sale, bat it was not proceeded with, and the opposi­
tion to the sale was withdrawn. The inquiry by the 
Court of Wards into the value of the property showed 

(1) (1889) 1. L. R. 12 All. 440, 444, 446.
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it to be hopelessly encumbered, and the Court of 
Wards exercised a wise discretion in allowing it to be 
sold. The Court of Wards, after inquiry, liaving 
allowed the sale to be confirnied witlxoiit objection, it 
was not open to any other i^erson to Institute proceed­
ings U) set it aside on behalf of the minor.

It was aiso contended that this appeal was not 
properly before the Board. Seet.ion bl of the Code of 
CiviJ Procedure made it clear that the only person 
who could represent fclie minor was the Manager of the 
Court of Wards. The order of the Deputy Commis­
sioner of-̂ oth December, 190-1, confirming the side was 
not appealed from by the Court of Wards, and was 
therefore final and conclusive as against the appellant. 
It was submitted that the Court below was not 
competent to hear any appeal on behalf of the minor, 
unless preferred by the Court of Wards. His mother 
had no locim standi to present i t ; section 4.60 of the 
Civil Procedure Code, 1882, was referred to. Besides, 
no appeal lay, it was submitted, from the order con­
firming the sale. Orders under vsections 311 and 512 
of the Code setting aside or confirming a sale are 
specified in section 588 as not being subject to a 
further ax3peal; that is, the defi.nition of “ decree ” in 
section 2 does not include them, and they are final. 
Section 594, in the portion of the Code relating to 
appeals to the King in Council, enacts that decree ” 
includes “ Judgment ” or “ order,” unless there is 
“ something repugnant in the subject or context.” It 
was submitted that it would be repugnant to a 
construction on the word “ decree ” in section 594 
which would include orders made final under 
section 588. There was no appeal to this Board from 
anything except what is a “ decree” under the Code. 
There is an ap f̂eal to the High Court, but not to the 
Privy Council. Eeference was made to a re;Cen|i
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decision on the Land AcquisLtion Act in Rangoon 
Botatoiong Company v. Collector o f  Bangooyi (1) 
where it was held that no appeal lay to the King in 
Council hecanse it was not expressly given by the Act 
(I of I89i) : and the Civil Procednre Code, 1882, 
sections 586, 595, 596 and 598 were also referred to.

De Gruytlier, K. C., in reply, contended that sec­
tion 2 of tJie Civil Procedure Code, 1882, defined 
“ decree ” and “ order'’ for the general purposes of the 
Code. The word “ final” in section 595 means any 
decision wliicli disposes linally of the rights of parties. 
Orders made in the conrse of j^roceedings in a suit are, 
some of them, appealable iinder section 588 ; other 
orders, though not made in a suit but by an authorized 
person in an administrative capacity, were subject 
to an aijpeal. The definition of “ decree ’ in section 
2 of the Code did not control the interpretation of the 
word In section 591: in the portion o£ the Code dealing 
with appeals to the King in Council: the word 
“ decree ” there must be taken as meaning or includ­
ing “ judgment ” or ‘“order.” Tlie hitter Interpreta­
tion has been expressly introduced in the correspond­
ing section of the latest Civil Procedure Code (Act V 
of 1908).

As to the right of the widow to ai^peal, in section 
9 of the Court ol; Wards Act (Ben. Act IX  of 1879) 
“ taking charge of the property ” were the governing 
words, and it was clear on the evidence that the Court 
of Wards did not take actual charge of the proi^erty. 
The order of December, 1903, was not sufficient to, vest 
the property in the Court of Wards. The Act did 
not apply until the Court of Wards actually took over 
charge of the minor’s prox3erty. No objection was 
taken that the widow had no right to present the 
petition that the case should be restored to the Court

(1) (1912) I. L. 11. 40 Calc. 21 ; L. 11. 39 I. A. 197.
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for rehearing. The widow, it was suhinitted, liad full 
power tof act as she did. To show that the oinissioji 
to put the representative of the judgmeut-debtor on 
the record, or to give him uotlce of the execution 
proceediijgB, was a material iiTegularity vitiafcing the 
validity of the sale, the cases of .4 ba y . Dhonda 
Bai (1) and Erava v. 8klramapp:t (2) were referred to.

The Jiidginent of fcheir Lordships was delivered
L ord M o u l t o n .  This is an appeal from an order 

of the High Court, of Judicature at Fort William in 
Bengal, dated the 18th May, 1908, reversing an order 
of the Deputy Commissioner of Hazarlbagb, dated the 
16th February, 1906, which set aside the sale of a 
property known as Gadi Gandey, which is an impart­
ible zamindari descending by primogenitare situated 
in that district.

The prolonged legal proceedings in relation to this 
matter give lise to many important questions of Jaw, 
but, in the view taken by their Lordships as to the 
rights of the parties, it will not be necessary to decide 
more than one or two of such questions. To appre­
ciate the points necessary to be so decided, it will be 
convenient to state iirst the facts of the case so far as 
they relate to the sale, and then to deal with the legal 
proceedings that have been taken with regard to it.

The property originally belonged to the father of 
the infant appellant, against whom the respondent 
on the 27th November, 1900, obtained a decree in the 
Court of the Subordinate Judge of Benares for 
Rs. 6j599'9'6 and costs. Two years later this decree 
was transferred for execution to the Court of the 
Deputy ‘ Commissioner of Hazaribagh, and the 
respondent applied to that Court for execution of the 
same by attachment and sale of the propexty. While
(1) (1894) I .L .E .  19 Bom. 276,283, 284. (2) (1895) L  L,]R .21 Bora. 424.
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these proceedings weTe going on, the tvppellaiit’s 
father died. The respondent continued the attach­
ment proceedings, and on the 28th October, 1903, 
applied for and obtained the issue of a sale i)roclaiiia- 
tion fixing the sale for the 2nd January, 1904. It does 
not appear that notice of any of the proceedings in 
the attachiiieiit was served on any person representing 
the infant.

The pro]3erty consisted of 109 inonzahs or viUages, 
and the order for the proclamation of sale directed 
that the sale proclamation should be served on each 
of the mouzahs by announcement to the public with 
beat of drnm, and that a copy of the sale j)roclama- 
tion should be fixed at a conspicuons place on each 
property. What was actually done was as follows. 
The proclamation was read out without beat of drum 
in one only of the mouzahs, and the ijrochunation 
affixed to a tree in that village aloue. The evidence 
as to this is |)erfectly clear, and it shows not only 
that no drum was beaten, but that in the record of 
the proclamation it was originally so stated. That 
record has subsequently been altered—evidently 
fraudently—to make it appear that it was done with 
beat of drum.

In addition to these serious irregularities, there 
is another, which, as it ai^pears on the documents, 
their Lordships consider that they are entitled and 
bound to notice. The schedule of the property 
attached to the proclamation ought to have contained 
the particulars set out in section 287 of the Code of 
Civil Procedure, 1882. As a matter of fact, it con­
tained no statement of the encumbrances to which the 
property was liable. It stated the annual profit 
income to be Rs. 4,953-7-3, and then stated the 
value as being Rs. 2,000. To this last matter their 
Lordships attach importance, because the permissioal
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to bid wliicb tlie decree-liolder obtained from the 
Co art was Hiibjcct to tb e eondition tliar tJie Bale 
sbonid not take i l̂ace below tbe estimated-value, and 
maBniiicli as their Lordshipn are of opinion, on the 
evidence that thi>s was a gross iinder-vahiatioiL, tlielr 
Lordsliips cannot donbt but that the decree-holder 
had procured the insertion of this valuation (which 
corres])onded to the amount due to the Government 
in respect of unpaid taxes, etc.) for the xuirpose of 
making possible a juirchase by him at this low 
figure.

What happened on the occasion of the - sale is 
what iiiiglit have been expected. With the exception 
of the Collector and the deoree-holder,no bidder was 
present. The Government bidding 'Wim Rs. 2,000, the 
amount due for taxes, etc.. from the jn’operty. The 
decree-bolder then bid Ks. 2,020, and the property was 
of course knocked down to him.

Their Lordships have no doubt w^hatever that the 
mattei‘s above referred to constitute material irregu­
larities in the publishing and conducting of the sale 
within the meaning ot section 311 of the Code of 
Civil Procedure, 1882. There is abundant evidence 
that the infant appellant sustained substantial injury 
through such irregularities. The evidence of Maulvi 
Syed Ejabat Hossain, who was a Manager under the 
Court of Wards, and who had occasion to examine 
into the property shortly subsequent to the sale 
shows that in his opinion the ]3roperty was suffi­
ciently valuable to pay all the debts due to the 
Judgment-creditor s. At a later stage of the proceed­
ings it became necessary to ascertain the value of 
the property and the amount of the encumbrances 
thereon, and the Court 3-eferred the m.atter to a 
special referee. He heard evidence on both sides, and 
reported that the property was worth more than
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lakhs of riipeew after allowing for all the encLimbrances. 
Against this evidence nothing has been cited to 
show that the valuation on the sale i^roclamation 
was a fair one, oi* that the price obtained was 
adequate. It is trae that coansel for the resi)ondent 
called theii’ Lordships’ attention to a letter written in 
the course of certain negotiations for a compromise, 
in which it would appear that some official of the 
Court of Wards was not prepared to advise that a 
sum oi: Rs. 9,000 should be to get rid of the
sale, unless the estate (which was no doubt heavily 
encumbered) could be woiind up with tlie assistance 
of tlie Encumbered Estates Act. But the statements 
in such letter, even if they supported the contention 
of the respondent, would not be evidence, unless the 
writer were called and his source of information 
disclosed. As it stands it is merely an expression , of 
opinion by a person who, presumably, had no personal 
knowledge of the matter, and this can have no 
evidential value. Even if accepted, it would point to 
the xH’operty being o£ a Â’aUie of more tiuiu four times 
tlie sum which the docreediolder i)aid for it under 
the sale in question.

The above facts establish a clear case for setting 
aside the sale. The solo question, therefore, is 
whether the legal i)roceediugs for setting aside 
the sale have been regular, so that their Lordships 
have jurisdiction to give the relief prayed for in this 
appeal.

For the purposes of this part of the case it will be 
necessary to give in some detail an account of the 
legal proceedings that have taken place in the matter. 
The original action was in the Court of the Sub­
ordinate Judge of Benares. In 1903 the suit was 
remitted to the Court of the Beputy Commissioner at 
Hazaribagh for the puri^ose of execution, and on the
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11 til June, 1903, lie issued an attachment older against 
tlie proj)erty. Tlie decree-liolder applied for tlie issue 
of a sale j)roclamation, which for some reason was 
ineffective. A fresh sale prochiniatioii was then 
applied for, which was directed to issue, fixing the 1st 
September for the sale. The report relating to the 
service of this sale proclamation was submitted on 
the 6th August. In the meantime the Jiidgment- 
dehtor had died on the 27th July, 1903, At that date 
an order had been made for the issue of a sale 
proclaniati(m for sale on the 1st September, but the 
sale proclamation had not been served. On the 30th 
July the decree-holder applied for the issue of notice 
on the heir of the deceased judginent-debtor, and the 
record states that an order was made for that issue, 
but there is nothing to show that anything was done 
under it. It is probable that the decree-holder tried 
to effect service on the Kazir of the Court of Benares, 
but that the latter refused to accept it. The sale could 
not be held under the sale proclamation of the 27th 
July 1903, and the decree-holder applied for the issue 
of a fresh one on the 7th September and obtained the 
issue of a sale proclamation, fixing the sale for the 
2nd November. The service of this sale proclamation 
was, however, irregular, and on the 28th October he 
applied for and obtained one, fixing the aale for the 
2nd January, 1904. Subsequently he obtained permis­
sion to bid at the sale, but such permission was 
coupled with the condition that the sale should not 
take place below the estimated pricp. This permis­
sion was only obtained on the day of the sale,' and 
on that day he purchased the property for Bs. 2,020.

It would appear that the ’ŵ hole of the proceedings 
subsequent to the death of the original jadgment- 
debtor were without notice to anyone representing 
the infant. It is true that, in the original proceedings
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in tlie local Court of Benares in the life-tinie of his 
lather, he and three other niinors were added as 
defendants, and the Nazir of that Court was api3ointed 
pro fonnd  giiardian Co them for the piiriJoses of the 
suit. When, however, the proceedings were trans­
ferred to the Court of the Deputy Commissioner of 
Hazaj'ibagh, it was obviously iiniiossible for him to 
act in this cai)acity, and he refused so to do. From 
and after tlie death of the judgment-debtor and down 
to the time of the actual sale there was, therefore, no 
effective representative of the infant heir. ' On the 
day of the sale Na.rayan Kumari, tlie niothei; of the 
infant, applied for a post4)onem.ent, but it was refused, 
and on the 26tli January, IDOt. she, as the natural 
guardian of the'infant and on bis behalf, presented a 
petition for setting aside the sale, alleging adequate 
groiinds for so doing. Tlie proceedings on this peti­
tion continued for some imintlis. At this date the 
Court of Wards had taken ijossession of some portion 
of the infant's property (but not of Gadi Gandey), 
and the motlier of tlio infant tried to induce them to 
intervene with L’egard to tbe sale. This led to 
proceedings in the Court wliich are diilicult to under­
stand. The Deputy Commissioner appears to have 
provisionally invited the Manager of anotlier portion 
of the infant’s property to appear and file o])jectioas 
to the sale of G-adi Gandey, and for some tiuie it was 
doubtful whether or not the Court of Wards would 
take charge of that property, and, if so, whetiier 
they would intervene in the legal proceedings, or 
would take steps to bi'ing about a compromise with 
the decree-holder. But all this ultimately came to 
nothing, and on the 5th December 1904, finding that 
the Court of Wards did not appear at the hearing fixed 
for that date, the Deputy Commissioner made an order 
confirming the sale.
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The mother of the infant who had presented the 
petition only learnt of the making of this order after 
the event. She was in ignorance that the Court of 
Wards had declined to interfere in the matter. On 
learning what had happened she presented a petition 
for a review of tlie order confirming the sale and 
praying to have it set aside. After protracted pro­
ceedings, for the purpose chiefly of taking the 
necessai-y evidence, the Deputy Commissioner, on the 
16th February, 1906, allowed the prayer of the petit on̂  
having previously decided that sufficient cause had 
been shown to jastify the delay in presenting it. 
From this decision an appeal was brought to the High 
Court of Judicature at Fort Willhim. 'I’hat Court set 
aside the decision of the Deputy Commissioner, and 
from that decision the present ai^peal is bronght.

The first contention against the competency of 
this appeal is based on the provisions of Oh. 45 of 
the Code of Civil Procedure, 18(S2, which was in force 
at tlie date of the appeal. This Chapter regulates 
appeals to the King in Connell. Section 591: x^rovides 
that in that Chapter the expression “ decree” includes 
also “ judgment” and “ order,'’ unless there be some­
thing repugnant in the subject or context. But H is 
argued that orders for confirming or setting aside a 
sale made under sections 311 and 312 are nevei’tiieless 
excluded from the expression decree” in this 
Ciiapter, because they are included in the orders men­
tioned in section 588. The reasoning is as follows:— 
In the definition of “ decree” in section 2 “ orders” 
specified in section 588 are not included in the word 
“ decree,” Moreover section 588 provides that “ the 
orders passed in appeal nnder this section shall be 
final.” It is therefore contended that it ^ould be 
repugnant to give to the,word “ decree” in Oh, 45 a 
meaning which #ould include “ orders” nnder section
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588. “ Orders ” setting aside or refusing to aside 
sales of immovable property are therefore not appeal- 
able to the King in Council.

Their Lordships are unable to accept this conten­
tion. Tlie Code in express terms adopts for the 
purposes of Oh. 45 a definition of “ decree,” which is 
special and differs from the meaning that it bears 
elsewhere in the Act. The definition of “ decree” in 
section 2 is therefore not applicable, and the word 
“ decree” in this Chapter must be read as equivalent 
to “ decree, judgment or order.” As so read there 
is no difficulty in construing section. 595, which 
determines when an appeal lies to the King in Council. 
If this substitution be made, it is evident that final 
orders may be appealed against, and therefore the 
provision at tlie end of section 588, providing that 
orders passed in appeal under that section shall be 
final, cannot restrict the provision that appeals may 
be brought to the King in Council fiom them. It 
should be added that appeals of this nature have 
frequently been heard by this Board in times past, so 
that the consistent practice of the Board is at variance 
with this contention of the resiDondent. Moreover, 
no reason can be given why orders of so important 
a character as those made under sections 311 and M2

5

which deal finally with the rights of parties, should 
be excluded from, the privilege of an appeal.

But the main contention of the respondent was 
to the effect that the mother of the infant could not 
represent him in these proceedings. It is so obvious 
that the Nazir of the local Court of Benares did not 
in fact represent the infant during any portion of the 
proceedings in the Court of Hazajdbagh, that neither 
before their Lordships nor in the Courts below was 
there any substantial contention that he continued 
to represent the infant after the removal of the
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i^roceedings to that Court. Bat it was contended tliat 
the only representative of the infant at the time of the 
sale and subsequently was the Co art of Wards. It 
appears that on the 23rd Beceniber, 1903, the Court of 
Wards made an order taking over the management 
of some part of the property of the infant. That 
order was not in evidence, and there is nothing in 
the record which enables their Lordships to ascertain 
its terms, but it is clear that the Court of Wards did 
not in fact take over Gadi Gandey at any time. There 
are concurrent findings to this effect in the Courts 
below, and their Lordships have independently arrived 
at the same conclusion. Their Lordships are there­
fore of opinion that inasmuch as the interests of 
the infant with regard to this property were not hi 
fact represented by the Court of Wards, it was open to 
the mother as natural guardian to apj>ear in the name 
of the infant to xorotect this i)roperty from sale, and 
that it ŵ as the onl "̂ way of preventing his interests 
with regard thereto being sacrificed. The proceedings 
taken by her -were therefore in order, and the appeal 
from them is properly before their Lordshix3S.

Their Lordships will therefore humbly advise His 
Majesty that the appeal be allowed and the order of 
the High Court be discharged wuth costs and the 
order of the Deputy Commissioner restored, and 
tliat the respoDdent be ordered to pay the costs of this 
appeal.

Appeal allowed.

Solicitors for the appellant: Ballimore, Pilbroiv  ̂Qo, 
Solicitors lor the respondent: Watkins ^ Hunter,
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