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A P P E L L A T E  C IV IL .

Before Mooherjee and Beachcrnft JJ.

MADANMOHAN NATH SAHI DEO Wi2
IK June 21.

PROTAP UDAI NATH SAHI DEO.*

Execniion o f  Decree— Rent decree— SaU— Enexnnlrance^ hy v:ay o f  main- 
imance, grant— Portion o f  tenure in charge o f  the Encumhen'd E la tes  
Act authorities es'em'ptr.d from  sale hy Commiasioui’'}— Effect o f  the 
order o f  ejempiiun— Chota Nagpur Landlord cmd Tenant Procedure 
Act (^Beng. I  o f  1879)^ s. IBS'— Chota Nagjmr Tenancy A ct {Beng. V I  
o f 1908)^ s. 208— General Clauses A it  {Beng. I  o f  1899), s. S, d . (e)—
Hetit Recovery A ct (Betig. V I I I  o f  1865)^ ss. 4̂  5 and 16.

Wlten au application in execution o f a rent decree was made tor the sale 
of all the villages comprised in a tenure, but the Commissioner, for reasons 
sufficient in his opinion, directed the exemption o f some o f the villages from 
the sale :—

Held, that the decree-hoider was not deprived o f  his right to execute his 
decree, which must be executed as a decree for reiit against the unexempted 
portion o f  the tenure under the Bengal Rent Recovery Act o f  1865. The 
effect o f  a sale o f  the uncxempted portioii would be to pass the property to 
the purchaser free o f all encumbrances.

Dwarhanath Chiiokerhutiy v. Dhun Monee Ohowdhram (1), SJiâ n Chand 
Mitter v. Juggui Clmndra Sircar (2) referred to.

A p p e a l  b y  the defeiiclaiit, Tliaknr Madaiiraoliaii 
Nath Sahl Deo,

This was an api>eal arising out of an application for 
execution. Thakiir Madanmohan Nath Salrl Deo was 
the holder of a certain tenure in res]3ect of which on©
Protap Udai Nath Sahi Deo brought a suit for arrears

 ̂ Appeal from Original Order No. 228 o f  1912. against the decision o f 
Charu Chandra Mookerjee, Deputy Collector, Ranchi, dated May 8, 1912.

(1 ) (1871) 16 W. B. 524. (2) (1874) 22 W. R. 541.



1912 of rent, and obtained a decree on the 19th April, 1905.
Madâ iun November, 1910, the x l̂aintiff applied for

N a t h  execiitioii of his decree. Tlie defendant had, prior to 
S a i i i  D e o  application, created on a part of liis tenure enciim-
PiioTAP braiices by way of iiiaintenanco grants in favour of his

S a h i  D e o , depeiideiitR in respect of some of the villages comprised 
ill his tenure and at the time of tlie application for exe
cution the prox>erties of these maintenence holders 
were under tlie charge of the Encumbered Estates Act 
authorities. On au ai)plicati(m made by the authorities 
for exemption of the said proi>ertieB iinder s. 123 of the 
Ohota Nagpur Landlo!-d and Tenant Procedure Act, 
1879, tlie Deputy Oommissionej' recoiiiniended the order 
of exemption and on the 30th March, 1911, the order was 
accordingly made. On the 18th April, 1912,the defend
ant filed his objection under s. 47 of tlie Code of Civii 
Procedure, 1908, against the order of execution, and on 
the 8th May, 1912, his petition was dismissed and the 
sale was ordered to be xiroceeded with. Thereupon, 
the defendant appealed to the High Court.

Bobu Bepin Chandra Mallick, for the appellant. 
My first contention is that a portion of tlie tenure can
not be sold in execution of a rent decree against the 
entire tenure. Under the provisions of sections 4 and
16 of the Rent Eecovery Act, sales under that Act should 
be with respect to entire tenures. In this suit a por
tion of the tenure was ordered by the Gommissioner to 
be exempted, and consequently the decree-holder can
not execute his decree as a deci’ee for rent under that 
Act. It is only in the case where the decree-holder 
seeks to execute a decree for rent of a fraction of a 
tenure that an order for exemption can be made in 
respect of a part of the tenure : see Dwarkanath 
Clmckerhuity v. Dhun Monee Ghowdhrain (L).
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My next contention is tliat, tlie decree-bolder liav- 
ing obtained an order for sale of the nnexempted per- m a d a n m o h a m  

tion of tlie temii-e, be cannot apportion the rent in 
respect thereof with out tbe consent of all persons «,
interested. An apportionment witbont sucb cojisent udaT Iath 
would cause irreparable damage and material loss to Haiii Deo. 
tbe api)ellant. Tbe pbiintilf has no right in apportion
ing tbe rent. Even if there be any power to Rê jarate 
tbe tenures—wliicb power, I contend, no one lias—the 
apportioning must be in our x r̂esence.

Lastly, I contend that a fresh proclamation ought 
to be issued, as a i)ortion of tbe proi^erties specified 
in tbe sale proclamation has been excluded from the 
sale : see section 5 of tbe Rent Recovery Act.

Bobu Jogesli Chandra Dey, for the respondent.
As regards tbe first contention, my submission is that 
tbe exemption of a j)art of a tenure enables tlie respond
ent to treat tbe remainder as a whole, and under the 
Gbota Nagpur Landlord and Tenant Procedure Act 
(Beng. I of 1879) the whole tenure must pass. Under 
tbe provisions of the General Clauses Act (Beng. I of 
1899), s. 8, this Act and not the Cbota Nagpur Tenancy 
Act (Beng. YI of 1908) applies. I rely on the provi
sions of s. 123 of Act I of 1879, read ŵ ith tbe provi
sions of the Rent Recovery Act (Beng. YIII of 1865) and 
also on tbe Full Bench case of Sham Chand Mitter v.
Jug gut Ghimdra Sircar (1).

As regards the second contention, no apportion
ment has, as a matter of fact, yet been made. The 
respondent took out execution of the whole property 
and all tbe persons interested were present all along.

Bal)u Bepin Chandra MalKck, in reply. The case 
of Sham Chand Mitter v. Jaggut Chundra Sircar (1) 
supports my contention.
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1912 M o o k e r j e e  a n d  B e a c h c r o f t , JJ. This ap x^ ea l 

Madâ miaij raises a question of flust imiJressioii as to the con- 
s of section 123 of the Chota Nagpur Landlord

V. and Tenant Procednre Act, 1879. It appears that the
PnoTAP respondent obtained a decree for rent against the

TJd a i N a t h  f
S a h i  D e o . appellant in respect of a tenure on the 19th April, 1905.

On the 28th November, 1910, the application for
execution, now under consideration, was presented. 
The iudginent-debtor, tenure-holder, liad created, on 
a part of his tenure, encumbrances by way of main
tenance grants in favour of liis dej)en(iants. The 
properties of these maintenance holders were at the 
time under the charge of the Encumbered Estates Act 
authorities. They applied for exemption of tlie 
villages comprised in the maintenance grants under 
section 123 of the Chota Nagpur Landlord and Tenant 
Procedure Act, 1879. Upon the recommendation of 
the Deputy Commissioner, the order of exemption 
was made by the Commissioner on the 30th March, 
1911. The question in controversy now is, what is 
the x̂ recise effect of this order of exemption.

Before we determine this question, it is necessary 
to consider in the first instance by what statutory 
I)rovisions the matter before us is governed. The 
Commissioner made his order for exemption osten
sibly under section 208 of the Chota Nagpur Tenancy 
Act, 1908. In our opinion, the order in question 
could not have been made under that section; but 
this does not affect the validity of the order, inas
much as it could have been made under section 123 
of the Chota Nagpur Landlord and Tenant Pi^ocedure 
Act, 1879. Sub-section (1) of section 208 of the Chota 
Nagpur Tenancy Act, 1908, shows that the provisions 
contained therein api>ly to cases of execution of 
decrees passed by the Deputy Commissioner under 
that Act. The decree now under execution was
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passed prior to tlie comiiienceinent of tlie Gliota 
Nagpur Tenancy Act, 1908. Gonseciiiently, nnder MAOAx-ivroiiAN 
section 8, .clause (e) of the Bengal General Clauses Act, ^

, oA H I j.-'KO
1899, the provision applicable is that contained in v.
section 123 of the Chota Nagpur Landlord and Tenant 
Procedure Act, 1879, and the effect of that section S a h i  i > ko . 

we now proceed to consider.
Section 123 provides that if the decree of which 

execution is sought is for arrears of rent in respect 
of a tenure, the decree-holder may make application 
for the sale of such tenure, and the tenure may, there
upon, be brougiit to sale in execution of the decree 
according to the provisions for the sale of under 
tenures contained in the Bengal Rent Recovery Act,
1865; and all the provisions of that Act shall, as far 
as may be, apj)ly. This is followed by a proviso to 
the effect that the Commissioner may by order, in 
any case in which he may consider it desiral:)le so to 
do, prohibit the sale of any tenure or portion thereof.

On behalf of the Judgment debtor it has been con
tended that the effect of an order of exemption of a 
portion of a tenure by the Cominisaioner is to make 
it impossible for the decree-holder to execute the 
decree as a decree for rent under the Bengal Rent 
Recovery Act, 1865. It is plain thrtt the effect of an 
order of exemption of a part of the tenure is not to 
deprive the decree-holder entirely of his right to 
execute the decree; for, if that had been the conse
quence, the effect would have been the same as if the 
entire tenure had been exempted from sale. We take 
it, therefore, that, notwithstanding the order for 
partial exemption, it is open to the decree-holder to 
execute his decree. The real question in controversy 
is, whether, on an order for partial exemption, the 
decree is to be executed as a decree for money or as a 
decree for rent. On behalf of the appellant, it has
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1912 been argued tliat tlie order for exeni]3tion can bo
M adanmoiiajj made ill respect of a part of tlie tenure, ouly where

N a t h  tlie decree-liolder .seeks to execute a decree for rent
S a h i  D e o  p

y, 01 a Traction of a teimre, and in ,siLi3port of this view
UDArSlTii been made to tlie case of Dwarkanath
S a h i  D e o , Chucfcerbutty v. Dhwi Monee Choivclhrain (1). That 

case, ill oiir opinion, has no api^lication; it merely 
shows that when a share of a ten are has been treated 
as an independent and self-contained tenancy, in an 
execution of a decree for rent due in respect thereof, 
tlie projiei'ty may be sold as if it were an entire 
tenure. But it is plain that the proYisions of section 
123 cannot be restricted in the manner suggested, 
because, if that was the only case where an order for 
j)artial exemption could be made, that would really be 
a case for application for sale of what constituted an 
entire tenure; and the prohibition would in substance 
be of the sale of such a tenure. Section 123 i)lainly 
covers a case of the description, now before iis, when 
an application is made for the sale of all the villages 
comprised in a tenure, but the Commissioner, for 
reasons sufficient in his opinion, directs the exemption 
of some of the villages from the sale. In such a case, 
it is plain that the sale of the unexempted iiortion is 
still to take place under the Bengal Rent Recovery 
Act of 1865; in other words, the restrictions in the 
proviso do not affect the provisions in the substantive 
part of the section for the sale of the property. 
Reliance, however, has been placed upon sections 4- and 
16 of the Bengal Rent Recovery Act, 1865, to show 
that the legislature contemplated that sales under that 
Act should be sales of entire tenures; it may also be 
conceded as laid down by the Full Bench in Sham 
Chand Mitter v. Juggut Chundra Sircar (2) that 
ordinarily when a sale takes place of an entire tenure 

(1) (.1871) 15 W. R. m .  (2) (1874) 22 W. B. 541,

628 INDIAN LAW REPORTS. [VOL. XL.^



under tlie Bengal Rent Recovery Act, 1865, the pur-
chaser acquires the property free oi all encumbrances, m a d a n m o h a h

Blit there is, in onr opinion, no inconsistency between g
the proviso to section 123 of the Chota Nagpnr Land-
lord and Tenant Procedure Act, 1879, and the provi- uJvT kIth
sions of the Be.ngal Rent Recovery Act, 1865. It was saui Deo.
competent to the leglslaiiire to lay down that a sale
under section 123 would be a sale under the Bengal
Rent Recovery Act of 1865, notwithstanding the fact
that what was sold was not the entire tenure, but only
the imexenipted portion thereof. This, we think, is
the result of the legislative provisions on tlie Bubject.
If the contrary view were maintained, the result would 
bo that by an order of exemption the landlord decree- 
holder would be practically deprived of his security 
for the rent. If the sale of the unexempted portion 
Avas merely the sale of the right, title, and interest of 
the judgment-debtor, the property might not be sale
able at all, and a purchaser might not he found willing 
to bid a sufficient sum for the satisfaction of the Judg- 
ment debt. The legislature could not have intended 
that, because, as in the case before us, an order of ex
emption is made for the benefit of persons whose title 
has been created by the defendant under circumstances 
which could not be controlled by the landlord, the 
landlord practically loses his security for the ariears 
of rent due to him. We hold, accordingly, that the 
effect of a sale of the unexempted portion is to pass 
the property to the purchaser free of all incumbrances.
When the purchaser has obtained the property, what 
his precise j)osition w 11 be, that is, whether he will 
be, jointly with the holder of the exempted portion of 
the i>roperty, liable for the whole rent, is a matter 
which does not require consideration at this stage. It 
is conceivable that tbe purchaser may, with good 
reason, contend that, as the landlord, though under*
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191.2 compulsion, has brought to sale some only of the
MkonmoiiM villages included in the tenure, he is bound to appor-

N a t h  tloii the rent; the consequence of such a sale, it the 
S a h i  D k o  . ■, TT, ^

View suggested is well-founded, may be that the
Udaî Nath is ultimately split up into two distinct tenures.

S a u i  D eo . These, how’-ever, are matters which must be left open
for consideration, if and when the contingency arises. 
It is sufficient for us to hold now that the entire
decree may be executed as a decree for rent against 
the unexempted portion of the tenure, and that the 
auction purchaser will acquire the status of a purchaser 
under section 16 of the Bengal Rent Recovery Act, 
1865. The view put forward by the judgment debtor 
apx3ellant, therefore, can not be accepted,

A minor question has been raised in the appeal, and 
requires only a brief consideration. It has been sug
gested that the sale proclamation was not properly 
drawn up, and that it was not competent to the decree- 
holder to set out in the sale proclamation the amount 
of rent that might be legitimately levied from the 
villages sought to be sold, and the villages exempted, 
respectively. Reference has been made in this con
nection to section 5 of the Bengal Rent Recovery Act, 
1865. That section provides that the notice of sale 
“ shall specify, in the words used in the plaint in the 
suit in which the decree was made, the name of the 
village, estiite and pergunnah or other local division, 
in which the land comprised in the said under-tenure 
is situated, the yearly rent payable under the said 
under-tenure, and the gross amount recoverable under 
the said decree.” It is clear that in the case before us 
the decree-bolder was not bound to apportion the rent 
that might be leviable from the exempted and un
exempted villages, respectively. He would have 
strictly complied with the provisions of section 5, if. 
in the words of the section, he had stated the yearly

m  INDIAN LAW REPORTS. [VOL. XL.



VOL. XL.] CALCUTTA SERIES. 651

rent j)ayable in respect of the entire teimie, together
with a note that the villages named were exempted jiauanmohan
from sale under the order of the Commissioner. The 
jiidgment-debtor, therefore, cannot reasonably coni- 
Xjlain of what has been done by the decree-liolder. At 
any rate, as a new sale prochimation is to be issued, 
we direct that it be drawn np in strict confojinity 
with section 5 of the Bengal Rent Recovery Act, 1865. 
The rent will not be apportioned ; the rent payable 
annually in respect of the whole tenut?e will be stated, 
together with a note that certain specified villages 
were exempted from sale.

The result is tliat this a]ipeal fails, and is dismissed 
with costs.

N a t h  
S a h i  D e o

I).
P r o t a p  

U d a i  N a t h  
S a h i  D jso.

0 . M. Appeal dismissed.

CRIM INAL R EV ISIO N .

B e fo re  C oxe and N . R .  C h a tte rje a  J J .

KZYL SHEIKH
V .

EMPEROR.*

A j)j}e a l— C o n cu rren t sentences o f  im p rison m en t not in d ic id u a lh j  a p p ea l-  

a ble— A g g reg a te  o f  m item e a — R ig h t  o f  a p p e a l— C r im iu a l  P ro c e d u re  

C ode ( A d  V  o f  1 8 9 8 ),  ss. 3 5  ( 3 )  and 4 1 3 .

Au accused Bonteuced to concurrent terms o f imprisoxiinent, not one 
o f which is individually appealable, has no ri|jht o f  appeal. Oouourrcnt 
sentences cannot, for the purposes o f appeal, be taken collectively. 

S u h ia n d a n  S in g h  v. K in g - E n ip e r o r  ( 1 )  approved,
Abdul Khaleh  v, King-Emperor (2) not followed.

‘̂ 'Criminal Kevision, No. 11 of 1913, against the order passed by 
B. C. Mitter, SessiouH Judge of- Birbhum, dated Dec. 4, 1912.

19i;̂  
March 1

(1) (1 9 1 0  17 O .L . J. 392. (2) (1912) 17 a  W . N. 72.


