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APPELLATE CIVIL.

Before Chiity and Teunon JJ.

LAKSHMT BIBI KUJRANI
v. '
ATAL: BIHARY HALDAR.*

Mortgage—Sale—Chota Nagpnr Tenancy Act (Beng. VI of 1908) g 47
—Decree for sale of property situate in Manbhum —Estoppel.

Afler the preliminary deeree on a mortgage was passed, and hefore the
final deeree for sale was made, the Chota Nagpur Tenancy Act, 1908, was
extendad to Manbhum, where the mortgaged property was sitnate. The
judgent-debtor having objected to the application of the decree-holder for
gale of the sald property, both Courts sat aside the objoction, and the sale to
the decrec-holder was thereafter confirmed. Upou appeal to the High
Cowrt +—

Held, that the sale was in direct contravention of the provisions of
g. +7 of the Chota Nagpur Tenancy Act.

Held, further, that the judgment-debtor cannot be estopped from
bringing to the notice of the Court what the Court must be taken to know
of itself, that there was a distinet provision of law which prevented the
sale of the property.

APPEAL by Lakshmi Bibi Kujrani, the judgment-
debtor.

This was an appeal from an order refusing to set
agide the sale of a certain mortgaged property. Tho
facts are as follows. Lakshmi Bibi Kujrani, on the
1st January, 1907, executed a mortgage of her property
sitnate in Manbhum in favour of one Atal Bihary
Haldar. On the 15th June, 1909, the mortgagee

* Appeal from Order, No. 169 of 1912, against the order of G. B,
Mumford, District Judge of Manbhum, dated Dec. 22, 1911, affirming the
order of Advaita Pragad De, Subordinate Judge of that district, dated June
15, 1911,
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obtained a preliminary decree on the said mortgage
and this decree was made final on the 26th November,
1910, In the meantime, pending the passing of this
final decree, the Chota Nagpur Tenaney Act (Beng. VI
of 1908) was extended to Manblium. Upon the decree-
holder applying for sale of the mortgaged property, the
judgment-debtor filed her objection thereto.  This
objection was dizposed of by the Cowrt of first instance
on the 15th June, 1911, in favour of the decree-holder.
who had the property sold and purchased the sume
himsell on the 22nd July, 1911, Subscquently, on the
22nd December. 1911, the order of the Conrt of first
instance was upheld on appeal and on the 2nd May,
1912, the gale wus confirmed. The judgment-debtor,
thereupon, appealed to the High Court.

Babw Bepin Behary Ghose, for the appellant.
Babwe Dwarka Nath Chuckerburty and Babu
Mohini Mohan Chatlerjee, for the respondent.

Corrry AND TEUNON, JJ. This is an appeal from
an order of the District Judge confirming that of the
Subordinate Judge of Manbhum, declining to set aside
a sale. It appears that a mortgage was executed by
the judgment-debtor on lst January, 1907, in favour
of the present decree-holder. On that mortgage, a
preliminary decree was passed on 15th June, 1909, and
the final decree for sale was passed on 26th November,
1910. In the inte rval between the two decrees the
provigions of the Chota Nagpur Tenancy Act (Beng. VI
of 1908) were extended to the district of Manbhum,
and from that time they govern the property in
question. The decree-holder asked for sale and the
judgment-debtor objected. His objection was disposed
of by the first Court on 15th June, 1911, and by the
Appellate Court on 22nd December, 1911. It has been
brought to our notice by the learned pleader for the
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respondent that the sale actually took place on the
22nd July, 1911, while the appeal in the lower Cowrt
was pending, and that it was confirmed on 2nd May,
1912, while the appeal to this Court was pending. The
purchaser in this case was the decree-holder.

The provisions of section 47 of the Chota Nagpur
Tenancy Act put the matter beyond doubt. That
section provides, subject to the three provisos which
do not a’ ect the present case, that no decree or order
shall be passed by any Court for the sale of the right
of a raiyat in his holding, nor shall any such right be
sold in execution of any decree or order. The finnl
decree which was passed on the extension of the Act
ought not to have been passed ; but, putting that aside,
it is clear that the second portion of the section
applies to this case, and prevents any such right being

.sold in execution of any decree or order.

For the respondent it has been argued that, the
sale having tuken place and Deen confirmed, it cantiot
now be questioned. But, having regard to the fact
that the decree-holder is the purchaser and that the
rights of third parties are in no way affected, it is
clear that the Court, before which the appeal was
pending ever since the objection of the judgment-
debtor had been first made, could go into the question.
The sale was in dirvect contravention of the provisions
of section 47 of the Chota Nagpur Tenancy Act.

Secondly, it has been argued that the mortgagor is
in some way estopped from saying that the property
is not saleable. He cannot be estopped from bringing
to the notice of the Court what the Court must be
taken to know of itself, that there is a distinct provi-
sion of the law which prevents the sale of the
property. |

The appeal must be allowed. The orders of the
lower Courts are set auside, with all the proceedings
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which have taken place in consequence of those
orders.  The appellant must bave his costs in all the
three Courts.

0. M. Appeal allowed.

APPELLATE CIVIL.

Before Carnduff and Beackeroft AT,

INDRA CHANDRA MUKHERIJEE
o,
SRISH CHANDRA BANERJEE.*

A ppead—Small canee case tried as an ordinary swet—Jurisdiction,
Where s Judicial Officer invested with Small Canse Court jurisliction tries
suit, which he might bave tried under the summary procedure, in the

ordivary manuer, the character of the suit is not thereby  altered, and his
decrer is not appealable.

Shankarbhai v. Somabhai (1) fullowed.

SECOND APPEAL by the defendant, Indra Chandra
Mukblerjee, Chaivman of the Jangipore Municipality.

This appeal arose out of an action brought by the
plaintiff to recover a certain sum of money, which
he alleged that the defendant illegally realised from
him. The allegation of the plaintiff was that the
defendant realised arbitrarily Rs. 34-3 from him by
distress warrant on the 3rd February, 190Y; thut no
notice of demand nor any bill was ever served or pre-
sented to him, and as such the action of the Munici-
pality was wholly illegal. The plaintiff also claimed

# Appeal from Appellate Order, No. 254 of 1911, and Rule Nu. 3396 of
1911, agaiust the order of B. C. Mitter, District Judge of Murshidabad,
dated Feb. 28, 1911, discharging the order of Apara Prasad Mukherjee,
Munsif of Jangipore, dated May 11, 1910.

(1) (1900) L. L. R. 25 Bom, 417.
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