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ATAL BIHAKY HALDAH.^

M o r ifja g e— S a le — C h o ta  Nagjvt/r T enanc-y Act {Beng. F /  o f  1 9 0 8 )  s. d 7  

— D e e re .e  f o r  s a le  o f  iw o p e r ln  s itu a te  in  M a n h liu m  —E s to p p e l .

After the preliminary decree on a mortgage was passed, and ])cfore the 
final decree for sale was made, the (Jkota Nagpur Tenancy Act, 1008, was 
extended to Manbhnni, where tlie mortgaged property was situate. The 
judgiuont-debtor having objected to the application o f the decree-holder for 
sale o£ tlie aaid property, lioth Courts set a^ide tlie objection, anti the sale to 
the decrec-holder was thereafter confirmed. Upon appeal to the Higli 
Oom-t:—

fleZfi, that the sale was in direct contravention o f tlie provisions o f 
8. 4-7 o f the Chota Nagpur Tenancy Act.

HeW, fm-ther, that the judgment-deb tor cannot be estopped from 
bringing to the notice o f  tlie Court what the Court must be taken to know 
o f itseif, that there was a distinct provision o f  law which prevented the 
sale o f  the property.

A p p e a l  by L a k s l im i  Bibi K u jr a r ii ,  tlie jiidgment- 
debtor.

Tliis was an apx̂ eal from, an order refusing to set 
aside the sale of a certain mortgaged property. Tho 
facts are as follows. Lakslimi Bibi Knjrani, on the 
1st January, 1907, executed a mortgage of her property 
situate in Manbhum in favour of one Atal Biliary 
Haidar. On the 15th June, 1909, the mortgagee

® Appeal from Order, No. 169 o f 1912, against the order o f  G. B . 
Mumford, District Judge o f  Manbhum, dated Dec. 22, 1911, affirming the 
order o f  Advaita Prasad De, Subordinate Judge o f that district, dated June 
15,1911.



obtained a preliminary decree on the said mortgage 9̂13
and tills decree was made final on the 26fck l^oveiiibei*, lakshmi 
1910. In tlie meantime, peiidini ’̂ Iho passing of tins 
final decree, the Chota Nagpur Tenancy Act (Beng. VI '
of 1908) was extended to Maid)huni. Upon the deeree- ̂ r.IHARV
liolcler applying for sale of th<‘ mortgaged ])roporty, the 
Jiidgment-dobtor 11 Led lier o])Jeetion thereto. This 
objection was dinpoBed of ]>y the Court of first instance 
on the 15th June, 1911, in favour of the (lecree-holder. 
wlio had the property sohl and purchased the name 
himself on the 22nd July, 11111, Bu])se<[iiently, on tlio 
22nd December. PJll, the order of the Court of first 
instance was upheld on appeal and on tlie 2nd May,
1912, the sale was coiifirnied. The jiidgment'di‘l)tor, 
thoreuxwn, appealed to the High Court.

Bahii Bepin Behary CrJiose, for the appellant.
Bahu Dwarka Nath Ghitcherhurty and Balm 

Moliim Mohan Chattej'Jee, for the respondent.

OniTTY AND Tetjnon, JJ. This is an appeal from 
an order of the District Judge confirming that of the 
Subordinate Judge of Manbiium, declining to set aside 
a sale. It apj>ears that a mortgage was executed by 
the Judgment-debtor on 1st January, 1907, in favour 
of the i)resent decree-holder. On that mortgage, a 
preliminary decree was passed on 15th June, 1909, and 
the final decree for sale was passed on 26th November,
1910. In the inte rval between the two decrees the 
X^rovisions of the Chota Nagpur Tenancy Act (Beng. VI 
of 1908) were extended to the district of Manbhnm, 
and from that time they govern the property in 
question. The decree-bolder asked for sale and the 
Judgment-debtor objected* His obfection was disposed 
of by the first Court on 15tli June, 1011, and by the 
Appellate Court on 22nd December, 1911. It has been 
brought to our notica by the learned pleader for the
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ivHpondeiit that the sale actually took place on the 
S2nd July, 1911, while the appeal in the iower Goiu-t 
was pending, and that it was confirmed on 2nd May,
1912, while the appeal to this Court was pending. The 
purchaser in this case was the decree-holder.

The 1)revisions of section 47 of the Chota Nagpur 
Tenancy Act put the matter beyond doubt. That 
section puoYldes, subject to the three provisos which 
do not a ect the i r̂esent case, that no decree or order 
shall be passed by any Court for the sale of the right 
of a raiyat in Ms holding, nor shall any such right be 
sold in execution of any decree or order. The final 
decree wdiich was i>aRsed on the extension of the Act 
ought not to have been passed ; but, putting that aside, 
it is clear tliat the second portion of the section 
applies to this case, and prevents any such right being 

.sold in execution of any decree or order.
For the respondent it has been argued that, tlxe 

sale having taken place and been confirmed, it cannot 
now be questioned. But, having regard to the fact 
that the decree-holder is the purchasei; and that the 
rights of third j^arties are in no way ailected, it is 
clear that the Court, before which the appeal was 
pending evet* since the objection of the judgment- 
debtor had been first made, could go into the question. 
The sale was in direct contravention of the provisions 
of section 47 of the Chota Nagpur Tenancy Act.

Secondly, it h.as been argued that the mortgagor is 
in some way estoi^ped from saying that the proj)erty 
is not saleable. He cannot be estopped from bringing 
to the notice of the Court what the Court must be 
taken to know of itself, that there is a distinct provi­
sion of the law which prevents the sale of the 
property.

The appeal must be allowed. The orders of the 
lower Courts are set aside, with all the proceedings
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wbieb bave taken place in eon.scHiUeiice at those 
oj’dcrH. The appeileint miLsi liavfc'Ills c‘f).st5! in all r:,l»e 
three Courts.

o. M. Ap-peal fJ.UoweiL

APPELLATE CIVIL,

B efore Carndujf and Ihachcruft JJ.

INDKA CHANDRA MITKHEIiJEE 
ih

BRISH CHANDRA BANERJEE.*

A Pineal— Squall came case tried as an ordinary snd— Jitrit>dicSiini.

WJiea- a Judicial Officer invested with Siaall Caus<?i Court jHl■î t̂iictiun rries 
sn iS , which htj might have tried under tliu  H U ia in iiry  procnhire, in  t !m  

urdiiiiiry niaiitier, tiie character o f the B iiit if? not thereby idlered, and l)i?i 
decree is nut iippeukhle.

Shanl'iirhhai v. Somabhai (1) followed.

Se c o n d  a p p e a l  b y  th e  d e fe n d a n t , Indni C h iiiid m  
Mukherjee, Chairman of the Jangipore Miinicipalily.

Tills appeal arose out of an actioji bronglic by the 
plaintiff to recover a certain snin of money, 'wliich 
ho alleged that the defendant illegally realised from 
him. The allegation of t]ie plaintiff wan that the 
defendant realised arbitrarily Rh. 34-3 from him by 
distrews warrant on the 3rd February, 190!l; that no 
notice oi demand nor any bill was ever served or pre­
sented to him, and as such the action of the Munici- 
paiity was wholly illegal. The plaintiff also claimed

® Appeal iron) Appelkte Order, No. 254 o f  1011, aud Eule No. 3396 i»f 
1911, agfiinBt tl)u order o f B .C . Mitter, Di«trict Judge o f Murghidabad, 
dated Feh. 28, l y i l ,  disclmrgiisg the order o f  Apara Prasad Mukherjee, 
Munsif o f Jaiigipore, dated May 11, 1910.

( I )  (1900) L  L. B. 25 Bom. 417.
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