
We are therefore of opinion that in the present 1913 
case we have Jurisdiction and should interfere. Kahtik

We accordingly make tbis liiile abBolnte, set aside Oĥ shua 
the order of the Depnty Commissioner dated the 7th t-, *
June. 1912, and direct him to proceed with and deter- Ohand

JlAIfTU.
mine tlie appeal before liim on the merits.

We make no order as to costs.
s. c. a. Rale absolute.
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B efore Fletcher J.

GREY 1913
Jan. 2S

LAMOKD WALKER.*

Sale o f  goods— nmolvency o f  purchaser before delitery— Yevdor''s right 
to refuse delivery— Official Aiihignee. duties and rights o f—Election  
u'ithin reasonable time— Tender o f  cash before delivery— Presidency 
Towns InnuUencj) Act { I I I  i ,f IhOO) ss. 52, 62, 64— Joint Hindu 
fam ily , imolcency o f  memler uf— lujmit } artner—Contract A ct { I X  
o f  18 72) s. 247.

On tlie insolvency o f fclie hurta o f  a mitaJcshara Hindu family, a auit is 
not inaiotailiable by tho Official Assignee for damages for breach o f a 
contract entered into by the firm, Avbioh was the joint bupinoHs o f the 
family.

Under section 52 o f tlie Presidency Towns Insolvency Act, the rights 
that passed to the Official Assignee were the rights the insolvent had tinder 
the contract as an insolvent : hence, it was the duty o f the Official Assigueo 
to declare Itis election to take up the contract within a reasonable time, 
and to tender cash before calling for  delivery.

E x  parte Chalmers (1) and Morgan v. Bain (2 ) foHowed.

 ̂ Original Civil Suit No. 689 o f  1912.

(1) (187S) L. K. 8 Ch. App. 289. (2 ) (1874) L  E. 10 C. P. 15 ,.
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W a l k e r ,

O e k i k a l  s u i t .

Tins suit Avas instituted by Mr. 0. E. Grey as 
Official Assignee of the property of Guvmukli Boy 
Kadia, an insolvent, for the recovery of Es. 3,199-2-9 
as damages for failure to deliver under Iwo contracts 
for the sale of sugar. TJie contracts, both dated the 
loth August 1910, were entered into between the firm 
of Messrs. 'Walker, Goward & Co., of which the 
defendant Mr. Lamond Walker was a member, and 
the firm of Messrs. Gurninkh Eoy Eamessur, and 
were each for the sale by the former firm to the 
latter, of 50 tons of Java an gar foi* sliipnieiit from 
July to October 1911, in equal instalmejjts of 12̂  tons 
each, each shipment to be treated as a separate 
contract, and the terms being ‘'cash before delivery 
as customuiry.’'

On the 15th June, 1911, Gimnukh Eoy Kadia was 
adjudicated an ijisolvent on his owm petition, and a. 
vesting order was made, vesting his property in the 
phiintiff. In the adjudication order Gnrniukli Eoy 
Kadia was described as carrying on bnsiness under 
the style of Gurinukh Roy Eamessur. The goods 
arrived in Calcutta in the months of July, August, 
November and October, respectively, in respect of 
the one contract, and in the months of July, Angust, 
September and October, resi)ectively, in respect of the 
other.

No notice of arrival of any of the goods was given 
by the defendants to the plaintiff, tind the plaintiff 
took no steps for the purpose of comi^letijig the con
tracts till the ISth September, 1911, on which date he 
wrote to th.e defendants in resi^ect ol tlie July and 
August shipments, in these terms:—“ I have to give 
you notice that you have not yet sent me an arrival 
notice in terms of the above contracts. I am at present 
prepared to î ay for and take delivery of the goods, on



your teiidtiriiig the same for tlie above shipmejits.’’
At no time did the plaintiff tender to the defendants 
the price of any portion of the goods. *‘- ̂ LA3I0SD

The defendants replied, on the 21st September, lUll, Walkek. 
that they had already dij^posed of the sugar nnder 
the contract*” This was confirmed by a fiii'rher letter 
of the tHh November, 1911. On the ::̂ 6th April, 1912, 
the i)laintiff obtained leave fj’om the Court, in its 
Insolvency Jurisdiction, to institute proceedings, and 
on tlie j3th June claimed from the defeiidants, on 
behalf of the insolvent’s estate, the sum of Rs. 8199-2-9, 
being the difference between the contract rates a.nd 
the rates prevailing on due dates, for their failure to 
deliver the sugar sold under the contracts. On the 
defendants repudiating all liability, this suit was 
instituted.

The averment of breach in the plaint was in these 
terms:—“ The plaintiff was at all times ready and 
willing to take delivery and pay for the said sugar in 
terms of the said agreements, but the defendants, in 
breach of the said agreements, failed an<l neglected to 
deliver any of the sugar.”

In their written statement, the defendants put in 
issue the proprietorship of the firm of Gurmukh Roy 
Eamessur by the insolvent; and contended that they 
were Justified, in the circumstances, in not delivering 
any of the goods under the contract.

The following issues were settled between the
parties;—

(i) Was the insolvent the sole proprietor of the 
firm of Gurmukh Roy Ramessar ?

(ii) Did the plaintiff or the insolvent ever tender 
cash before calling upon the defendants to deliver 
the goods; if not, is the plaintiff entitled to call upon 
the defendants to deliver ?
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1913 ( i i i )  W a s  th e  p ia i i i t l l f  b o u n d  to  e x p r e s s  h is  r e a d i-
nesB a n d  w i l l in g n e s s  to  p e r fo r m  th e  c o n t r a c t  in  s u it  

Lamond re a s o n a b le  t im e  o f  th e  in s o l v e n c y  ?
w Vlkke. ( iv )  W a s  th e  p la in t i f f  in  fa c t  r e a d y  a n d  w i l l in g  t o

p e r fo r m  th e  c o n t r a c t ?
(v) Bid the defendants, by stating in their letter of 

tlie 21st September, 1911 that they had already sold 
the sugar, refuse to give delivery and commit a breach 
of the contract ?

In respect of the first issue, it apjDeared from the 
evidence that the insolvent was the kurta of a mitnk- 
sJiara Hindu family, and was Joint with his grandson 
Rainessur, who was an adult, and that the business 
of the firm of Giirmukh Roy Ramessiir formed part 
of the joint family estate.

It was not disputed that the market was a rising 
one, and that the rates prevailing on the dates of 
delivery were higher than the contract rates.

M7\ B. C. Mitter (with him Mr. N. N. Sircar), for 
the defendants. It is clear from the evidence that the 
insolvent was not the sole proprietor of the firm of 
Gurniidvli Roy Ramessur: the insolvent was joint with 
his grandson Ramessur, and the business formed part 
of the Joint family estate. It follows that the Official 
Assignee, in whom vested the property only of the 
i nsolvent, cannot maintain this suit. In the circums
tances the defendants were justified in not making 
delivery under the contracts* On the insolvency of 
Ourniukh Roy, the Official Assignee was not entitled 
to delivery, unless and until he first made tender of the 
price; Ex parte Chalmers (1), Morgan v. Bain (2), 
JEx parte Stapleton (3). No tender of cash was made 
by the Official Assignee. These authorities also show

(1) (1873) L. B. 8 Oh. App. 289. (2) (1874) L. R. 10 0. P. 15.
(3) (1879) L. E. 10 Ch. D. 686.
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tliat an election to fulfil the eoDtnict miis’:. l>e made 
'Within a reasonable time. There liad been un
reasonable delay by tiie Official Assignee: liis letter 
of the 18th September was too late.

lir . Pugh (with him Mr. Langford James), for 
the piaintifL The evidence shows that Ramessur 
was an Infant. Assuming that tiie business was 
î art of the Joint estate, this suit eould have been 
brought by Gniinnlvh Roy aione })revioiis to bis 
insolvency; and hence is now maintainal)le by the 
Oflicial Assignee. An infant cannot enter into or sne 
on a contract: as regards third parties, he has not the 
status of a partner: it may be, iifter decree, the infant 
may have his rights against the Oificial Assignee for 
a share in the xn’ofits : see section 247 of tlie Contract 
Act. It is submitted Raniessur is not a necessary 
party : if It be held otherwise, let him be added as a 
par&y to this suit. It is a well established principle 
that the insolvency of one of the contracting imrties 
does not put an end to the contract. Tiiere lias been 
no disclaimer by the Official Assignee *. see section.s 
62 and 64 of the Insolvi^ncy Act of 1909—nor was any 
tipj)lication made under section 65 to the Court to 
rescind the contract. Hence the contract was a sub
sisting one. The authorities cited oo behalf of the 
defendants have no application to this case, where 
provision was made in the contracts for cash before 
delivery. The defendants failed to give arrival 
notices, as they were bound to do. When called upon 
to make delivery, they admitted they had disx)osed 
of the goods *. this was a clear breach. It was un
necessary thereafter for the Official Assignee to tender 
cash: Tothurstsr. Associated Portland Cement Manu^' 
facturers (1}» In re Phoenix Bessemer Steel Cm (2).

CtKEY
•a.

L a m o x d  
W a lk  EE.

1913

(1) [1902] 2 K. B. 660, 671, (2) (1876) L. li. 4 GK D. 108.



1913 Tlie Official Assignee wa« at ail times ready and 
willing to fiiJfil hm part of the contract, namely, to pay 
cash before deliyery. The market was a rising one 

W a lk er , defendants hiive pocketed the profits.

F le t c h e r  J. In this suit Mr. Charles Edward 
(xrey, the Oiliclal Assignee of Beoga], and as such 
assignee of the property of Giirmiikh Roy Kadia, an 
insoLvent, sues tliree gentlemen who carry on business 
in copartnership together under the style of|Messj’ŝ  
Walker, Goward & Go. to recover Rs. 3,199-2-9 as 
dtimages in respect of a breach of two contracts for 
the sale of sugar. The contracts were both dated the 
15th o£ August 1910, ;iiid were both for the sale of 50 
tons of Java sugar delivered over Jul -̂, August 
September and October, 1911, by instalments of 12| 
tons each month.

On the 15th of June, 1911, Griarniukh Roy Kadia was 
adjiLdicated an insolvent, lie being in the adjudica
tion order described as carrying on business under 
the style of Gui'niukh Roy Ramessur, and no steps 
were taken by the Official x4.ssignee until the 18th of 
Sei)tember, 1911, for the purpose of completing these 
contracts. On tlie 13th of September, 1911, Mr. Grey 
wrote to the defendants in these terms: “ I have to 
give you no£ice that you have not yet sent me the 
arrival notice in terms of the above contracts. I am 
at present i'>repared to pay fo’»‘ and take delivery of 
the goods, etc., etc.” No notice had been given of the 
arrival of any goods by the defendant to Mr. Grey. 
It appears from the evidence that the first lot of the 
July goods did not arrive here until August. That 
a|)pears from the evidence given on behalf of the 
defendants.

The following issues were settled between the 
X3arties :— (i) Was the insolvent the sole proprietor
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of tbe firm of (Inmnikh Roy KameHHiir ? (11) Difl rlie 
piamtlif or the insolvent ever tender before
calling upon the clefendantH to di-̂ liver the y’oods; iC j 
not, is the plaintiff entitled to call upon tlie defendants WALSEii. 
to deliver? (iii) Was the phiintiif l)oiitid to express j
hi.s readiness and williiigiieHs to perform tilit: contract 
in .suit within a reasonable time of the insolveocy?
(iv) Was the phdntifl’, in fact, ready and wil}in.£? to 
perform the contract? (v) Did the defendantB, by 
staiin" in their letter of 2ist September, 11U.1, that 
they had alrc'ady sold the sugar, refuse to give tlelivery 
and commit a breach of the contract ?

On the first issue the evidence stands in this 
way. The insolvent, Giirmiikh Roy, is a meml)er of a 
mifakshara Hindii family; he is in fact tbe kiirta 
of the family. He had two sons, both of wliom are 
deceased, and the eldest grandson (it m atters ]iot for 
this x>arpose whether he is an adopted son of the 
deceased's son or a natural born son) is Ramessnr; andj 
in accordance with the nsnal X3ractice adopted amongst 
Hindus who belong to this school of Hindu law, the 
firm is carried on in the name of the kurta of the 
family, Grurmukh Eoy, and in the name of the eldest 
grandson, Ramessnr.

There cannot be any doubt in cases of families of 
this nature that there is a presumption of jointness, 
not only of tiieir property, but even as regards business 
which they carry on, and if any member sets up 
that a 3>articuhir portion of the property forms his 
2)ecuUu7n, or separate property, the onus of proving 
that lies on the particular member who sets up 
case. If seems to me in this case that the Ofi:re|al 
Assignee has got the rights of Garmukh Boy, afusl 
one else, and the o?ms is apon him to show that this 
business was in fact a separate business of Oumiukli 
Eoy.
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1913 Now, ilow does tlie evidence stand as regards that 9

G r e t  obvious o i l  the evidence given on hehalC of the
 ̂ '»■ Official Assignee that out of the profits of this business, 

W alkkr. and without any separate account being kept of those 
profits, there was paid on account of.Ramessur, not 
onlj" his food ;ind raiment, but also the ex])enses of his 
performing acts of worship suitable and x:>roper to the 
religion which he professes. That cannot be doubted. 
There is a charge for a supper for Ramessur on arriving 
in Calcutta, and on several other occasions a charge 
for Ills raiment and a charge for performing the 
roligioiis ceremony of worshipping tlie “ Mother 
G-anges.” It seems to me, on that, quite clear that the 
business does form a portion of the joint family 
estate.

Then, it is said that Ramessur is an infant and, 
therefore, the only right he can have is a right to have 
such portion of the assets which remained after 
paying the creditors in full handed over to him. 
That is not this case at all. What you have to con
sider in this case is, what is the title of the Official 
Assignee ? The title of the Official Assignee is not 
open to doubt, because, under section 52 of the Presi
dency Towns Insolvency Act, the ti tie of the Official 
Assignee is to all such property which may belong 
to, or be vested in, the insolvent at the commencement 
of the insolvency, but excluding all property which 
was held by the insolvent on trust or for any other 
person. It is quite obvious on that section that the 
Official Assignee stands exactly in the same position as 
the insolvent, except that where the insolvent held 
the property, not only for himself, but on trust for 
other members of the family, the' portion thereof 
which was held by the insolvent as a trustee does not 
pass to the Official Assignee. It seems to me on the 
construction of the Act that is quite clear.
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It is then said that under section 247 of the Jiiclian iQis 
Oojiti*iiet Act fclie suit can be maiiitaineA by CTiuniiikli 
Hoy, as tlie ktirfn of the fiuiilly, for any obligations  ̂
entered into on behalf of the biiKiness. Tliat may be wa k̂er, 
Ro as regai’dB Giirmiikh E oy ; but the Oificial Assignee 
is not Giirmakh Roy, and lie is not a lueiiiber of tiie 
JointHiiida family. The Oiricial AHsi<̂ ‘nee’s lightt  ̂arc 
to such portions of the joint family erftate as (lurmiikli 
Jioy was entitled to in hiR own right- It has nothing? 
to do witii the orhei' members of this joint Hindit 
family.

I am satisfied that Ramessm* was not in fact an 
infant. The evidence is that be is aliont 24 or25 years 
of age ; at least, that is the evidence which I accept.
That Raniessur is anything like 18 or 14 years of 
age I do not believe, and the proceedings in the Small 
Cause Goiirt, both of the x̂ laint filed by the firm and 
of the written vStatement filed against the firm, make 
no mention that Ramessnr was an infant.

I therefore find the first issue in favour of the 
defendants, namely, that Giirmnkh Roy was Jiot in fact 
the sole x)roprietor of the firm of Gnrmiikh Roy 
Ramessnr.

The second issue is, what are the rights of the 
Oificial Assignee, with regard to contracts of this 
nature, u]>on the hajipening of an insolvency ? A good 
deal has been said on the disclaimer sections, sections 
62 to 64. This is not a case of a disclaimer at all.
The question is, what, under section 52, were the rights 
which passed to the Official Assignee upon the insol
vency of Gurmukh Roy. It seems to me quite clear 
that the rights that passed to the Official Assignee 
were not the rights of Gurmukh Roy as a solvent, but 
the rights that he had-under the contract as an insol
vent, that is, as a person declaring his inability to 
comply with the terms of the contract, and therefore
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1913 it was the duty of the Official AsHig-iiee, upon requiring
fclie coiin)letion of the contract, that he should offer to 

>'■ complete the contracts in the wa}̂  that the insolvent
WaTkkii. was bound to comj^lete them, namely, that he should

make a tender of cash before calling u|)on the vendor 
to deliver under the terms of the contract. In iny 
opinion, the decision of Lord Selborne, when Lord 
Chancellor, and Lord Jiisticevs Janies and Mellish in 
Ex parts Chalmers (1) Is conclusive on that matter. 
That is also in accordance with the decision of the 
Court of Common Pleas, in Morgan v. Bain (2). In my 
o])inioii, the Official Assignee was only entitled under 
the terms of the contract, and, having regard to the 
insolvency of Gurniukli Roy, to take up the same 
Xjosition that Gurinukh Roy could have done.

Then, passing- to the third issue, I think that the 
decisions in Ex part > Chalmers (I) and in Morgan v. 
Bain (2) show that the Official Assignee must declare 
his election to take up the contracts on the terms that 
I have mentioned, namely, that he should stand in the 
shoes of the insolvent, cxucl insolvent, within a reason
able time. In my opinion, the defendants were not 
bound to take any steps in regard to these contracts, 
unless and until they heard from the Official Assignee 
that he elected to take up the contracts on those terms, 
and, until he did so elect, they were entitled to remain 
quiet with regard to any of the matters required to be 
done under the contract. On the 13th of September,
1911, when the Official Assignee first gave notice to 
the defendant that he intended to take up the 
contracts. I think he was much too late in declaring 
his election. In a case like this, where the adjudication 
ha|>i}ened as long ago as the 15th of June, 1911, it would 
be intolerable that a mercantile firm should have to 
wait from the 15th of June to the 13th September to

(1) (1873) L. B. 8 Cb. App. 289, (2) (1874) L. R. 10 0. P. 15.
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find out whether tlie Official Assignee intended to elect 
to tiike up tiije contracts or not. It may be tliiit iu |T“ ~ 
tliut time Mgbki's. Walker, Go ward k Co. miglit liave 
coiisidereii it iieeessa,!-}̂  tlioiigli tliei'e is do evidence w.u.keu. 
tliut tbey did in this case, to cancel on tlie bef̂ t teJ‘ois 
that they could tlie contracts that thx̂ .y had made in 
Java with rewi)ect to the sû i»'ar. In my opinion, the 
elcctioji dechiretl in the letter of the I8th September,
11)11, was far too late, and was not made within a 
reaRooa1)ie time. That being so, the other two i.ssuen 
suggested by the coiinsel tor the OSicjal Assigiiee do 
not in fact arise, because in my opinion tlie Official 
ABHignee did not declare within a reasonable time that 
he intended to take uj-) tlie contract, and the defeiitlanis 
were entitled to assume that the Official Assignee 
intended to abandon it. The decisions I have cited 
above bIio-w that if the Official Assignee had elected to 
take up the contracts it was his duty to tender casli 
to the defendants before requiring tbe defendants 
to deliver the goods to him It is admitted he did not 
do this. The present suit, therefore, fails, and must be 
dismissed with costs on scale No. 2.

J.‘ C. Suit dismissfld.

Attorneys for the plaintiff : Leslie S’ Hinds.
Attorneys for the defendants : B. N. Bose 4  Go.
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