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by the second defendant. The second ground, there- 1912 
fore, must prevciil.

The result is that tbis aj^peal is allowed, the decree 
of the .District Judge set aside and the case remanded 
to liim in order that the ajppeai may be lieard on the 
merits. Tiie appellants are entitled to their costs in 
this Go art. Under section 13 of the Court-fees Act 
we direct that the amount of Court fees paid on the 
menioraudum of aj)peal be returned to tlie appellants.
The plaint, which was returned by order of tlie District 
Judge to the plaintiflis, will be received and sent down 
to the Court below.

0 . M. Appeal alloived; case remanded.
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C u m u la t iv e  Sentences— R io t in g — S ep a ra te  sentences f u r  'riotin g  and caimng 

h u r t — P e n a l C ode (A o t  X L V  o f  1 8 6 0 )  ss. 147^ 3 S 3 .

Separate sentences for tlie offeuccs o f  rioting and hurt are legal where 
it ia found that each person took an iiulividvial part in the aesault.

N ilrrw m y P o d d a r  v. Q u e e n -E m p re ss  { \ ) , M o h u r M i r y .  Q u e e n -E m p re ss  (2), 
F e r a s a t  v. Q u e e ti-E m p re ss  (3) r  f e r r e d  to.

T h e  facts of the case are vShortly these. The 
petitioners are police constables attached to the 
Gossipore Gun and Shell Factory and the complainant

® Criminal Eevision No. 1529 o f  1912, against the order o f  H. P. Uuval, 
Sessions Judge o f Aliportj dated Sept, 20, 1913, couiirming the order o f  
A. K. M. Abdus Subhan, Di;pufcy Magistrate o f  Seaidali, dated Aug. 31, 1912.

(1) (1889) I. L. R. 16 Calc. 442. (2) (1889) I. L. R. 1(5 Cala 725.
(3) (1891) I. L . B, t9  Calc. 106.
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is the h ead 'C o iis fca b le  under wliom t h e y  w o r k e d .  It 
appears that for some time past they had l»ee]i B lack 
and careless In their duties. They were, therefore, 
reported against b y  the complainant and were depart- 
mentally j3iinis]ied. The petitioners, thereupon, along 
with ofcbers, conHpired together to assault the com- 
plainajit and did assault liini on the 16th of May, lyl2, 
at a b o u t  1 a .m . while he was asleep in the g u a r d -r o o m .

The petitioners were put uj ôn tlieir trial before 
the Deputy Magisti'ate oi:’ Seahhih nuder sections 147 
and ,‘)2o of the Indian Penal Code. Tlie learned 
Depaty Magistrate found them all guiliiy under section 
14? of the Indiau Penal. Code, aud sentenced tliem to 
six months’ rigorous iniprisonnient and a fine of Rs. 50 
each. In addition to tlie puuislimeut under section 
147, he se,ntenA!cd the x^ctitioners Nos. 1, 2 and 3 under 
section S23 of tlie Indian Penal CJode to a farther 
periotl of three moidJis’ rigorous imprisonra,ent.

They appealed to the Sessions Judge of the 
24-Pergannahs who dismissed the appeid o.n the 2()th 
oi Septem.ber, 1912. Agai»>st tjliis order of the 
Sessions Judge they moved, the High Court and 
obtained tliis Rule.

Bahiv ManmatJiU Mooh'erjee aiul Bahu Siva- 
n.andau Eoy, for tlie ])etitiojuir.

IVts DepiUy Legal Rninemf)rmwer (Mr. Orr), tor 
the Crown.

SnARFUDraN AND CoxE JJ. This was a Rule 
issued to the District Magisti'a,te of tlie 24-Perga,nnahs 
to show cause why the sentences passed, under section 
323 of the Indian Penal Code, on the first three 
petitioners, should not l)e set aside, o.n. tlie ground that 
separate sentences could not be jiassed against them 
under both the sections 147 jind 323 of the Indian 
Penal Code,



The three petitioiierH releiTed to above bave l)een 
convicted iiuder section 147 of the Indian Penal Code, 
and have each been Rentenced to Tigoi-onn imx)Tison- A ngu th a  

ment for six months and to pay a fine of Rs. 50. They 
have aLso been convicted nndei sectloi) 328 of the Empkror. 
Indian Penal Code and each sentenced to a further 
term of three inontlis’ rig-orons imi>riHonnient. Objec
tion is taken b.y them that the separate sentences 
under sections 147 and 323 of tlie ludian Penal Code 
are illegal; ajid reference is niade to tbe Full Bencji 
riiliDg in the case of Nilmonn Poddar v. The Quem 
Empi^ess (1), where it was lield that separate sentences 
passed upon pei'sons for the offences of rioting and 
gTievous hurt are jiot legal where it is found that such 
persons i iidividually did not cause hurt, but were guilty 
of that offence under section 149 of the Indian Penal 
Code. In the present case, however, tliere is a distinct 
finding that each of the three petitioners took an 
individual part in the assault. Tlie Full Bench ruling 
al)OÂ e cited does not, therefore, avail them. There is 
another case, namely, that of Mohiir Mir v The Queen- 
Empress (2) where it was held that separate tenns of 
imi:)risonment under sections 147 and 323 of the 
Indian Penal Code would be legal if the men thus 
convicted had individually caused hurt. Thei’e is 
anotlier case to the same effect, namely, the case of 
Ferasat v. The Qtieen-Empress QS) in which also it 
was held that under the above circumstances separate 
sentences are legal. In this last case the effect 
of the case of iV ihnony Poddar v. The Qnem Ew,press 
(1) was explained.

In these circumstances, we are unable to interfere 
with the separate sentences passed on the first three 
petitioners ; and we accordingly discharge this Rule.

S . K ,  B .  Efile discharged.
(1) (1889) 1. L. It. 16 Calc. 442. (2 ) (1&S9) 1. L. R. 16 Calc. 725^

(3 ) (1891) I. L. i i  !9  Oa!c. 105.
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