
VOL. XL.] CALCUTTA SEKIES. oO;-!

A P P E L L A T E  CIV IL,

Before Monlcerjee. and Beachcraft JJ,

BHOLA NATH ROY 1 !!:
A u g .  26.

SECRETARY OF STATE FOH INDIA *

Notice— Secretary o f  State fur India in CuuiicU, nuit against— Notice hy tiro
out o f  Hvxty-three jo in t  oaviers o f  Ia n  I — S u ffic ie n rfj o f  X u t ic e — T F a ir « ’—

E tiU tp i)el— O bjection  ta le n  at a late d a g e , i f  p e r m is d b le — C it ' i l  P r o ­

cedu re C ode ( A c t  V  o f  1 U 0 8 ) s. SO.

Under 8. 80 o f  the CoJo oi! Civil Procwliire it is essential tliut tlie notice 
should state the names, descriptions, and places o£ resideuco ojf all the 
plaintiffs.

Where a suit waa broug-ht by sixty-throe plaiiitiffa against tlie Secretary 
o f  State for India in Council and others, and the uoiice o f  the Knit contained 
the names, descriptions, and places o f  resideace o f  two out o f  the tiixty-fcliroe 
plaintiffg :

HeM, that sucli a notice was insufficient and did not fullil tiie require­
ments o f  the statute.

The Sei'vetary o f  State fo r  India v. PeruTnal P illai (1) txnd Mani^idra 
Chandra Nandi v. The Secretari/ o f  State f o r  India  (2) referred to.

It is conapetent to fclie Secretary o f  State ta waive the notice, and he may 
'be estopped by his conduct from  pleading tlie want o f notice at a late stage 
o f  the case.

Manindra Chandra NamU v. The Secretary o f  State for Imlia (2) 
referred to.

Where the written statement contained an objection as to the validity o f 
the notice, bat no objection was taken by the Secretary o f  St îte at auy 
stage o f  the trial to its omission and it was the second defendant who

* Appeal from Appellate Decree, No. 1697 o f 1912, against the decree o f 
L . Palit, District Judge o f  Bankura, dated April 30, 1912, reversing the 
decree o f Saradaprasad Bakshi, Munsif o f  Bankura, dated March 2, 1911.

(1) (1900) I. L. E. 24 Mad. 279. (2 ) (1907) 5 G. L. 3.  148.
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prayed, just before tlio trial beg'aii, lliat an additional issue migiit be raisef] 
on tliia question :

Hald, that it waa not oouipetout to Uio souoiid defendant to raise this 
question.

Se c o n d  A p p e a l  b y  B h o la  Nafcli R o y  a n d  o th e rs , 
th e  p la in t l i f s .

This was a suit hrolight by Bhola Nath Roy and 
62 other phiintiffs agaiiisfc tlie Secretary of State for 
India in Ooiincil, Maiiindra Chandra Nandi, who was 
the Maharajah of Oosî simbazar, and Jyoti Prasad Singh, 
for declaration of title to land and for recovery of 
IDOSsession and mesne profits. On the 23rd Jane, 1909, 
iinder tlie Governnient Deara Settlement, a tract ot land 
was treated as char formed in the bed of the river 
Damodar, and settled with the Maharajah, and formal 
possession was made over to him soon after that date. 
When, however, he went to take actual possession of 
these lands, he was resisted by some of the plaintiffs 
in this suit, and proceediiigs were instituted iinder 
section 145 of the Code of Criminal ProcecIare, result­
ing, on the 29tl.i November, 1909, in the possession of 
the Maharajah being ordered and maintained. On the 
17th December, 1909, the phiintitfs filed this suit for 
recovery of possession, alleging that the lands in 
dispute appertained to certain mauzas contained in 
the zamindari of the defendant lS[o. 3 and, as man- 
rassi mokrari jaglrdars of these mauzas under this 
defendant, they had a permanent right to the lands 
in suit, tlmt the Secretary of State for India in Council 
had no right to assess the lands to revenue and to 
settle them with the defendant No. 2, and that they 
were entitled to the lands by adverse possession. 
Notice of this suit was given in the statutory form by 
only two of the plaintiffs to the Secretary of State for 
India in Council by filing it in the Bankura Collector-  ̂
ate. In the written statement filed by the Secretary
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of State, on the 12th April, 1910, it was contended 
that the notice was insufficient and not in accordance 
with tlie law, and that the plaintiffs had no right

1912
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Bhola 
K a t h  R o y

whatsoever to the hinds in dispute. The Maharajah secketak)- 
in his written statement filed on the same date dealt 
witli the merits of the case. The defendant No. 
who filed his WTitten statement a week later, supported 
the case for the plaintiffs and maintained that, if it 
ŵ ere competent to Government to settle the lands in 
dispute, thej’̂ should be settled "with him, as they were 
within the limits of his zamindari. On the 2nd May,
1910, the Court framed seven issues which did not in­
clude an issue upon the question of the legality, vali­
dity and sufficiency of the notice under section 80 of 
the Code of Civil Procedure, 1908. On the 25th June,
1910, the plaintiffs prayed for a local investigation 
which was g]*anted, and. on the 8fch December, the 
Commissioner appointed to investigate submitted his 
report. The Court, thereupon, directed that the 
parties should file their objections, if any, within one 
week from that date. On the 13th January, 1911, when 
the suit came on for trial, the Maharajah filed a sup­
plementary written statement with the leave of the 
Court and x>i’^yed that three new issues might be 
raised. One of these proposed new issues related to 
the validity of the notice served under section 80 upon 
the Secretary of State for India in Council, a]id was 
permitted by the Court to be raised, while the other 
two issues were held to be covered by the issues pre­
viously raised. The Court of first instance decreed 
the suit, but on appeal by the defendants Nos. 1 and
2 this decree was reyersed and the suit dismissed, on 
the ground that the notice to the Secretary of State 
for India in Council was signed by two of the plaint­
iffs and not by the whole body of them. The plaint­
iffs, thereupon, appealed to Ihe’ High Court.
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Balm Rarendra Narain Mitra and Balm Ban- 
kirn GJiandra Mookerjec, for the ai)pellants. The 
Secretaiy of Stafco may be a proper party, but he
1.B not a necessary party. The provisioiiH of Kectioii 
80 of the Code of Civil Proceduro have been sufficient­
ly complied with, inasmuch as notice was given by 
two of the appellantiR. Tlie mere mentioning of the 
names of all the plaintiffs is Jiot necessary, for the 
Government cajinot be prejudiced by not knowing 
tlie personality of the plaiutilfs. The object of the 
section is to inform the G-overnnient of the fact that a 
suit }ias been filed against it and of the nature of the 
suit, so that it may liavo an oppoi’tunity of settling 
the claim, if so advised, and it is sufficient if the notice 
substariiially fulfils this object. The case of The 
Secretary of State for  India v. Parumal Pilla-f (1) is 
in my favour. Hav ng regard, to the plain inteiition 
of tJie Legislature, certain restrictions have been im­
posed oil the wording of section 80 : see Bholaram 
Gkoivdhnry v. Administi'ator General (2) and Jeliaugir 
M. C u t s g Ij  i V .  The Secretary o f State fo r  India (3).

The prayer against tJie Secretary of State is merely 
a subsidiary one. He was not, as I have said before, 
really a necessary party to this suit; but bringing him 
on the record was done to put a stop to all further liti- 
gatiou. Tills suit might proceed against the other 
defendants as a suit for ejectment.

Then again the objection as to notice was raised 
too late and that, by the defendant No. 2, and ought 
not to have received any consixk'-ration. No issue was 
framed on. behalf of the Secretary of State at any 
stage of the case as to the sufficiency or legality of 
the notice, though it was pleaded by him in his

(1) (1900) I. L. R. 24 Mad. 279. (2) (1904) 8 0. W. N, 913.
(3 ) (1902) I  L. B. 27 Bom. 189.
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written sta.teiiient. This conduct of bis amounted to a iOi2
waiver of bis claim to a notice, or, at any rate, he is Bm̂ A
estop]>ed from raising it at a bite stage in the case Kmi Koy

. I?'*
see Mayxindra Qhcmdra Nandi \\ The Secretary o f  secretari 
StcUeforhidiaQ). This ai)peal should, therefore, bo 
jil lowed.

Babu Barn Oharan Miira^ for the Secretary of 
State lor India in Conncib

Bahu Jogesh Glmndra Deij, for Manindra Chandra 
Nandi, the defendant No. 2.

M o o k e e j e e  a n d  B e a c h c r o f t  JJ. This is an 
apiieal on behalf of the pbiintiffs in u suit for declar" 
ation of title to hind and for recovery of possession and 
mesne profits. There were three defendants in the 
action; the first was the Secretary of State for India 
in Conncil; the second was the Maharajah of Oossim- 
bazar and the third was Jyoti Prosad Singh. The suit 
was commenced on the 17th December, 1909. The 
written statement on behalf of the Secretary of 
State was filed on the 12th April, 1910. In the first 
paragraj)ii of this written statement, it was urged 
that notice under section 80 of the Code of Civil 
Procedure of 1908 was not sufficient, proper and in. 
accordance with law. The written . statement of the 
second defendant, filed on the same date, dealt with 
the merits of the case. The third defendant filed hm 
written statement a week later and supi>orted the 
claim of the plaintiffs. On the 2nd May, 1910, the 
Court framed seven issues, which did not Include an 
issue upon the question of the legality, validity and. 
sufficiency of the notice under section 80. On the 
25 th June, 1910, the plaintiffs prayed for a local in­
vestigation. This application was granted and a 
OOBiniisgioner was appointed. The Commissi oner

(1 )(1 9 0 7 )& O .L . U 8 .



1912 siibiiiifcfced l i is  report on the 8 tli December, 1910. The 
Court tliereupon directed that the parties should file 

N a t h  jxoy their objection, if any, within one week from that date. 
S e o h e t a r y  The suit came for trial on the 13th January, 1911. 
0̂  Statk On that date, the second defendant filed a supplement­

ary written statement with the leave of the Conrt. 
He also prayed that three new issues might he raised. 
One of these proposed new issues related to the valid­
ity of the notice served under section 80 upon the 
Secretary of State for India in Council. The Court 
held that of the three new issues proposed, two were 
covered by the issues previously raised ; but that an 
additional issue must be raised upon the question of 
the legality, validity and sufficiency of the notice 
under section 80. An additional issue to that effect 
was accordingly raised. The su t was then tried out 
on the merits, and decreed in favour of the p laintiffs 
The defendants appealed to the District Judge and 
urged that the suit ought to fall, as there was no proper 
service of laotice under section 80 of the Code of Civil 
Procedure. The District Judge held tliatas there were 
63 plaintiffs and notice had been given by only two of 
them the notice could not be deemed valid. In this 
view, the District Judge reversed the decree of the 
Court of first instance and returned tlie i l̂aint to the 
plaintiffs. The plaintiffs have now api^ealed to this 
Court and contended, first, that the notice was proper 
and sufficient; and, secondly, that a notice under sec­
tion 80 had been waived by the Secretary of State for 
India in Council.

In support of the first ground, it has been urged, 
upon the authority of the decision in The Secretary 
o f State fo r  India v. Perumal Pillai (1), that a notice 
by two out of several persons who institute a suit is 
sufficient for the purpose of section 80 of the Code 

(1 ) (1 900) I. L. R 24 Mad. 279.
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of 1908. In our opinion, this contention is not well 9̂12
founded. Section 80 provides as follows:—“ No suit bhola
shall be instituted against tlie Secretary of State for

V*India in Council imtll the expiration of two months secbetaby 
next after notice in writing Jms been deli vered to or left 
at the office o£ a Secretary to the Local Government or 
the. Coilector of the District, stating the cause of ac­
tion, tlie name, description and place of residence of 
the plaintiff and the relief wliicli lie claims; and the 
plaint shall contain a statement tliat such notice has 
been so delivered or left.” The iaiigiiage used by the 
legislature is perfectly i l̂ain. No doubt, section 80 
does not require that a notice tiiereunder shall be 
signed by all the plaiutifEs •, but it is essential that the 
notice sbould state the names, descriptions and i>laces 
of residence of all tiie plaintiffs. In the case before 
us, the names, descriptions and places of residence of 
two out of sixty-fcliree plaintitls were given; this was 
obviously insufficient. It lias been urged tlia ,̂ as 
stated in The Secretarif of State fo r  India v. Perumal 
Pillai (1), the object of section 80 is to give the defend­
ant an opportunity of settling the claim, if so advised, 
without litigation, oi*, as observed by this Court in 
the case of Maninclra GJiandra Nandi v. The Secre^ 
kiry of State for  India (2), the object of the notice 
is to enable the Secretary of State to luive an' oppor­
tunity to investigate the alleged cause of eompiai:nt 
and to make amends, if he tlioughi fit, before he was 
impleaded i n  the suit. This object would" be c o l u -  

pletely frustrated if it was maint/ained that a notice 
which contained the name:̂ , descrij)tions and places 
of residence of some only of tlie plaintiffs in the suit 
was sufficient. The Secretar^  ̂ of State cannot very 
well be exx>ected to speculate, or ascertain by enquiry, 
who the possible plaintiffs might be. We cannot 

(1 ) (1900) I. L. R. 24 Mad, 279. (2) (1907) 6 0. U  J. 148.

'  ̂ 36.
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hold, in view of tlie express provision of section 80, 
that the notice in this case, which gave the names of 
two out of sixty-tliree phiintiffs, fnifilled the reqiiire- 
inents of the statute. The first, gi’onnd, therefore, 
fails.

Ill so far as the second ground is concerned, it is 
clearly well founded and must succeed. As we liave 
already observed, although, in the first paragraph of 
the written statement of the Secretary of State for 
India in Council, an objection was taken to the valid­
ity of the notice, no issue was raised upon the point. 
We must assume that the issues were framed in the 
presence of the parties or their representatives. At 
any rate, they had notice of the date when tlie issues 
would be settled by the Court, and it was incumbent 
upon them to be represented on tlie occasion. Bat 
even if it be assumed that the issues were framed in 
the absence of the Government Pleader, it is plain 
tljat he might have taken exception to the issues as 
framed and asked the Court to frame an additional 
issue. No objection, however, was taken by him at 
any stage oE the trial in the Court of first instance. 
It was tlie second defendant who j)rayed, just before 
the trial began, tiiat an additional issue might be rais­
ed upon the question of the validity of the jiotice. 
But it was clearly incompetent to the secojid defend­
ant to raise the question. As was pointed out by this 
Court in Maninch^a Ch mdra Nandi v. The Secretary 
of State fo r  India (1), it is comiJetent to the Secretary 
of State to waive the notice, and he may be estopped 
by his conduct from pleading the want of notice at 
a late stage of the trial. In the events which have 
hajjpened, we are clearly of opinion that in this cage 
notice was waived on behalf of the Secretary of 
State, and that the question could not have been raised

(1) (1907) 5 0. L. J. 148.
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by the second defendant. The second ground, there- 1912 
fore, must prevciil.

The result is that tbis aj^peal is allowed, the decree 
of the .District Judge set aside and the case remanded 
to liim in order that the ajppeai may be lieard on the 
merits. Tiie appellants are entitled to their costs in 
this Go art. Under section 13 of the Court-fees Act 
we direct that the amount of Court fees paid on the 
menioraudum of aj)peal be returned to tlie appellants.
The plaint, which was returned by order of tlie District 
Judge to the plaintiflis, will be received and sent down 
to the Court below.

0 . M. Appeal alloived; case remanded.

CRIM INAL REVISION.

B e fo re  S h a rfa d d in  an d Cox& J J .

RAM ANGUTHA SING-H
V .

EMPEROR.*
C u m u la t iv e  Sentences— R io t in g — S ep a ra te  sentences f u r  'riotin g  and caimng 

h u r t — P e n a l C ode (A o t  X L V  o f  1 8 6 0 )  ss. 147^ 3 S 3 .

Separate sentences for tlie offeuccs o f  rioting and hurt are legal where 
it ia found that each person took an iiulividvial part in the aesault.

N ilrrw m y P o d d a r  v. Q u e e n -E m p re ss  { \ ) , M o h u r M i r y .  Q u e e n -E m p re ss  (2), 
F e r a s a t  v. Q u e e ti-E m p re ss  (3) r  f e r r e d  to.

T h e  facts of the case are vShortly these. The 
petitioners are police constables attached to the 
Gossipore Gun and Shell Factory and the complainant

® Criminal Eevision No. 1529 o f  1912, against the order o f  H. P. Uuval, 
Sessions Judge o f Aliportj dated Sept, 20, 1913, couiirming the order o f  
A. K. M. Abdus Subhan, Di;pufcy Magistrate o f  Seaidali, dated Aug. 31, 1912.

(1) (1889) I. L. R. 16 Calc. 442. (2) (1889) I. L. R. 1(5 Cala 725.
(3) (1891) I. L . B, t9  Calc. 106.

1913

Jan. 8.


