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FULL BENOCH.

Beofre Jeukins C.J., Hurington, Stephen, dMookerjee and Holmwood JJ.

MUNSHI MISSER
.

Jan. 14 BHIMRAJ RAM.*

Easement—Flow of water over servient tenement in o definite ehannel, if
necessary for acquiring right of easement.

The fact that water flows over the surface of the servient tencment
without a definite channel for itg carriage, cannot prevent the acquisition
of an casement.

Bidloo Bhusan Palit v. Beny Madhal Mazumdar (1) overruled.

THE reference to Full Bench by Doss and Richard-
son JJ. was as follows -—

“The plaintiffs instituted this suit nominally for the purpose of
recovering posscssion of a sirip of Jand 3L enbits in length and 14 cubits
in widtl, hat substantially for the purpose of preventing the defendants
from excrcising in respect of the land certain easements which they
claim, Those casements are—(i) to maintain a roof which projects
over the land, and to digcharge rain water from this roof ; (i) to discharge
water into the lund through a drain, whics endy in & wall stouding on the
boundary of the defendants’ Jand, contignons to the land to which the
dispute relates.

In the Court of first instance the learned Muusif found that the
defendants had acquired these easements, and dismissed the suit,

In the Court of Appeal below the learned District Judge confirmed the
Munsif’s decree in respect of the over-hauging roof, but as regards the
drain he modifled the decree and directed that the drain should be closed.

The defendants have appealed o this Court from the decree of the
District Judge, so far ss it is adverse to them. The plaintiffs have not
appealed, aud we have therefore to deal only with the second of the two
eagements claimed.

¥ Reference to o Full Bench in Appeal from Appellate Decres, No. 1931
of 1908,

(1) (1908) 8 C. W. N. 244,
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As fo that the learned District Judge makes the following olwer-
vations :—

“But, accepting the case of the defendants in full, I think that the
plaintiffs ought to hiave succeeded in respeet of the drain,  Theee out of the
four witnesses of the defendants adwmit that the water which flows from this
drain does not flow in any defined channel ; and the fourth witness, who
gays that it does flow in a chaunel which it has scoured out, differs from
all the other witnesses n saying that he bas seen water Howing from
the drain within the past year. This iv nobody’s cuse, and I do not
think his evidence is very trustworthy. In view of the ruling Didhso
Bhusan Palit v. Beny Madhad Mazumdar (1), the defendants cannot
have the right to let their water pass in an undefined chavnel over the
land of the plaintiffs. Again, it i8 very doubtful on the facts whether
the defendants sncceeded in proving that the right to let the water {low
througl the plajutiffs’ Jand had Dbeen exercised withiu two years of the
guit. In my opinion the suit ought to have been decreed with respect
to the drain only.”

These observations raise (wo questions : (i) whether the easement
can be acquired under law, and (ii) whether in fact it has been acquired,
and is a right which the defendants are entitled to exercisc.

As to the first question, we think with great respect that the case of
Bidhoo Bhusan Palitv. Beny Madhad Mazumdar (1), on which the District
Judge relies, 18 in conflict with earlier cages, and was wrongly decided,

In reference to certain cases to which we were referred at the hearing,
we may point out that there i a large distinetion between a servient
tenewment, which Las to bear the burden of receiving water discharged
from a dominsnt tenement, and a dominant tenement which, as against
the servient tenement, is entitled to the uninterrupted flow of water in a
defined artificial channel. ’

‘We may vefer to the following cases in support of our opinion that
there may be an casement of the nature of that here in question :—Kupil
Pooree v. Manick Sahoo (2), Imam Al v. Poresh Mundul (8), Bala Bin
Keshav Bava v. Maharu (4).

In view of these cases, we think that the question, whether the case of
Bidhoo Bhusan Palit v. Beny Madhad Marumdar (1) was correctly
decided, should be considered” by & Full Bench. Should the Full Bench
agree with us, the case should, we think, be remauded to the lower
Appellate Comrt to Dbe re-heard with reference to the question whether
the defendants have, in fact, the right which they claim. In counnection

(1) (1903) 8 C. W. N. 244, (3) (1882) I. L. R. 8 Calc, 468.
(2) (1873) 20 W. R. 287. (4) (1895) I. L. R. 20 Bom, 788,
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with that guestion we may observe that an easement may be acquired
otherwise than under the provisions of the Limitation Act @ Rajrup Koer v.
Abul Hossein (1), Charw Surnokar v. Dokouri Chunder Thakoor (2). The
diffienlty, 110\\'@(‘1‘, which neeessitates this reference, having arisen in an
appeal from  an appellate decree, the whole appeal must be referred to a
Full Beneh for disposal under rule 2 of Chapler V of the Rules of the
Wigh Court, Appellate Side.” -

The defendants, Munshi Misser and others, were
the appellants, and the plaintifls, Bhimraj Ram and
others, were the vespondents in the appeal to the
High Court.

Babw Lakshimee Nurayan Singh (with him Babe
Ganesh Dutt Singh), for the appellants. My right
is one of discharging water on my neighbour’s land,
irrespective of the channel throngh which it flows.
There may be a right of easement, though there is no
defined channel. The water coming out of my
premises passed through an artificial drain. The
finding is that T enjoyed this right over 20 years.

[Jenkivs C.J. But there is no finding as to your
enjoyment of right two years before suit.]

Yes, there is monce. The point was discussed
before the referring Judges. .

[JExkINs C.J. But there must be a finding as to
enjoyment within two years before suit, and you must
also show a lost grant or the origin of your right.]

But we may suppose that the case was under
the common law, and not under section 26 of the
Limitation Act.

All decided cases are in my favour, the only ex-
ception being Bidhoo Bhusan Palzt v. Beny Madhab
Mazumdar (3). ‘

Babw Umakalt Mulheryi, for the respondents,
admitted that he could not resist the point of law, and

(1) (1880) L. L. R. 6 Calc. 394. (2) (1882) T. L. . 8 Calc. 956,
(3) (1908) 8 C. W. N. 244.
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referred to Peacock on Easements, pp. 118 and 119, and
Bidhoo Bhusanw's case (1). He submitted that, even
if the point were decided against him, the case
should be remanded for findings of fuct as to the period
of enjoyment of the alleged right.

The judgment of the Court (JENKINS C.J., HARING-
TON, STEPHEN, MOOKERJEE and HormMwoon JJ.) was
delivered by

JENRINS C.J. The fact that the water flows over
the surface of the servient tenement without a defi-
nite channel for its carriage cannot prevent the
acquisition of an easement. We, therefore, think that
the case of Bidhoo Bhwusan Palit v. Beny Madhal
Mazumdar (1) was not correctly decided. We must
accordingly remand the case to the lower Appellate
Court, in order thatit may be determined, firsf, whether
a right has been acquired to discharge water into the
gervient tenement through a drain, which ends in a
wall standing on the boundary of the defendants’
land, and, secondly, whether, having regard to the pro-
visions of section 26 of the Limitation Act, the present
suit lies in respect thereof, and to dispose of the case
accordingly.

The costs in the High Court, including the costs of
the refevence, will abide the result.

8. M. Case remanded.
(1) (1903) 8 C. W. N, 244.
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