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Lii funds to conduct the litigation tlie attorjiey clls- 
cliarges himseJf: Bluck v. Lovermg <$■ C'o.(l).

It makes no difference whether the proniiso to 
put the attorney in funds is made prior to or during 
the >suit, I must, therefore, make the order for change 
in the form mentioned in tlie judgment of Ameer All 
J. in A foal Chandra MnkeTjee v. Shosee Blnisan 
Mu kerjee (2).

There will he. no oj'dej' as to the costs of tliis 
a]3pllcation.

Applicfttio)I alioiihhI.

Attorneys for v,he applicants: 3Iannicl A(/arimlla.
Leslie Hinds for tliemselves.

H. E. P.

(1) (188G) 35 W . R. 232. (2) (l& O l) f, (J. W. N. 215
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Held (allirming the decision o f the majority o f  a Full Bencii o f  tiie 
Chief (Joart o f  Lower Burma), tiiafc section. 41 (b) o f Llic Burma. Town and 
Village Lands Act (Burma Act IV  o f 1898) which enacted that 'S io  Civil 
Court shall liavo juriadictiou to determine auy claim to any right over la,nd 
as agaiuat the CTOvemiaent,”  waa ultra vires o f  the Lioutenant-Groveriior 
o f Burma in Gonricii, and tlierefore invalid.

Section 22 o f the India Councils Aefc, 1S61, (24 & 25 Yict., c. 67), 
provides tliat tlie Gov^ernor-General in Council shall liave no power “  to 
rep(,'al or in any way atfect (amongst other matters) any provision o f the 
G-overurnont o f  Tadia Act, 1858, (21 & 22 Viut., c, lOB). And the effect 
o f ricctiou G5 ol: the latter Act which enacted that, “  all pernous . . . nhall 
and may nave and lake the saiuii auitw, remedies and proceedings, legal and 
cqin‘ tal)le, again,st t.lie S ŝcrefcary o f State in Council o f  India as they could 
have done against the lilast India Compan_y,”  waa to debar the Government 
o f India from passing auy Act wliicii coiihl prevent a subject from suing 
the Secretary o f State in Council iu a Civil Court iu any case in which he 
could have similarly sued the East India Company. The words could not 
be conwkrued in auy different sense without reading into them a qualification 
which is not there, aud may well have been deliberately omitted. The 
question was not otie o f  proocdnro, but o f the power o f  the Government to 
take away by legislation the right to proceed against them iu a Civil Court 
in a case involving a right to land ; aud the suit in this case (for damages 
for interference with tiio respondent’s property) was one which would iiave 
lain against the East India Company.

A p p e a l  from jadginent.s and decrees (7th Marcli 
1910, and 23rd November 1911) of the Chief Court of 
Lower Buiriiia, which reapoctiveiy reversed and 
affirmed decrees (28th January 1908, and 28th Novem­
ber 1910) o}; the same Court in its Original Civil Juris­
diction.

The defendant was ai^pellant to His Majesty in 
Conncil.

The only qaestioa for determinatLon on this 
appeal was as to whether tlie enactment of the provi­
sions contained in section 41(5) of tlie Lower Burma 
Town and Village Lands Act (Burma IV of 1898) was 
ultra vires of the Lieutenant-Governor of Burma in 
Council. That clause of section 41 was as follows :— 
“ No Civil Court shall iiave jurisdiction to determine
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any claiiiis to any right over land as against tlie 
Government/’

The respondent was owner of a lioixse, stabling, etc., 
standing on land known as 36A Sand with Eoad. in 
tlie Cantonment of Hangoon.

The apj)ellant, on 80th August IdOi, instituted a 
suit (301 of 1904:) in the Chief Court for possession of 
the land on payment of compensation for the build­
ings erected thereon, in which suit> on 30th May 1905, 
the Court made a decree for possession, and directed 
the appellant to pay Rs. 1,590 as compensation- In 
execution of the decree the appellant took ijossession 
of the land a.id buildings on 18th September 1905, and 
through the Executive Engineer, Rangoon Division, 
issued orders in October 1905 for the sale of the build­
ings on the land by public auction, stating in the 
instructions to the auctioneers that the purchaser 
would be required to dismantle the buildings and clear 
the site within two weeks from the date of sale.

Meantime the respondent had apx)e'alecl from the 
decree of 30th May 1905.

The auction sale was held on 11th December ]905j 
and the dismantling of the buildings was commenced 
shortly afterwards by the j)urchaser. On 12th Decem­
ber 1905 the G-overnment Advocate wrote to the 
Executive Engineer asking him to stop the dismant­
ling of the buildings as the respondent had filed an 
appeal, and pointing out that, if it we/e held on 
ax̂ peal that the Court had no jurisdiction in the 
matter, the site and buildings would have to.be 
restored to the respondent. The dismantling was 
accordingly stopped.

On 18th December 1905 the respondent’s aj)peal was 
heard, and the Chief Court in its Appellate Jurisdic­
tion reversed the decree of BOth May, held that the

1 9 1 2

Secretary 
f’F State  
FCm J.S’ DIA

V .

JIuMEXT,



m INDIAN LAW REPORTS. [VOL. XL.

11)12

S[«ntETA.RY 
OF Ht a t e  

FOR I n d i a

V.
M o m e n t .

suit was barred iiiider section 41 (&) o£ tlic Burma 
Act TV of 1898, and dismissed it with costs (1).

On 26fch February 1906 possession of tlie land and 
buildings was lestored to the respondent.

On 20t]i April 3906 a notice under Burma Act IV of 
1898 was issued upon tlie rosi)ondent to quit and give 
np ]')Ossession of the land within three months; and on 
8th September 1906 tlie respondent, al’ter due notice of 
action, instituted against the appellant the suit (oOl of 
1906) out of which the iiresent appeal ai'oso. In his 
plaiut lie claimed Î s. 2,010 as damages caused to his 
buildings by tho dismantling of a portion of them in 
December 1905, and on account of tlie depreciation in 
Yaluo of the premises when restored to him; and 
Es. 800 for subsequent damages with interest and costs 
of suit. ‘

On 29th September a notice under section 21 of the 
above^Act for immediate evacuation of the premises 
was served on the respondent, and he tliereupon gave 
up possession, of the land, and received compensation 
in full for the buildings in terms of the provisions of 
the Act.

The only defence to the su.it now material was that 
the suit was barred by section 41 (h) of the said Act, 
and that question was tried as a preliminary issue, 
and the Judge of the Chief Court who heard the suit 
( M o o e b  J.) dismissed it on the 28th January 1908 on 
the ground that, with, reference to that section and 
clause, the*Court had no jurisdictiou to entertain it.

The plaintill- appealed from that decision on the 
ground (i?iter alia) that section 41 (b) of tho Act 
was ultra vires ; and the question of law so arising 
was referred for consideration to a Full Bench of the 
Chief Court, and' decided on 14th February 1910 by a 
majoiity of the Court (SiE C. E. Fox, Chief Judge, and 

(1 ) (1905) 3 L ow er Bimna Kcp. 1G5.
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H a r t n o l l  a n d  P a r l e t t  J J .)  h o ld in g  th a t  i t  wuh 
u l t r a  v i r e s ,  w h i ls t  R o b i n s o n  J . h eU l th a t it  w a s  i io t .

On 7th Marcli 1910 the appeal came on lor hoiiring 
again before the AppeUate BeJich (Sir 0. E. Fox and 
P a r l e t t  J,_) and judgment wan delivered in accord­
ance with the ruling of the Full Bench that section 
41 (h) did not form a bar to tlic .suit, inaHmucli a.s i t 

ultra vires and therefore invalid. The Hiiit w;ih 
accordingly remanded for trial on the merits.

Ultimately on 28th IS ôveniber IDIO judgment wn.8 
delivered in the Original Court, and a decree was 
made in favour of the plaintiil for Es. 5r>'2 with costs 
which on an appeal by the defendant was on 23rd 
November 1911 affirmed by the Cliief Court ( O r m o n d  

and T W O M E Y  JJ.) in i t s  Ax)pellate Jurisdiction, the 
appeal being dismissed with costs.

The report of the case before the Fall Bench will 
be fo«nd rex»orted in 5 Lower Burma Cases, 163.

The following were the most important of the 
Statutes referred to in the arguments and in the judg­
ment of their Lordships.

The Government of India Act, 1858 (21 & 22 Yict., 
c. 106), sections 65, 66, and 67.

“  65. The Secretary o f State in Council sliall and may sue and be sued 
ae well in India as in England Ijy the name o f the Secretary o f State iu 
Coiineii as a body corporate ; and ail persons and bodies politic siiall (lud 
may have and tal<e tho same suits, remedies and proeeedingB, legal and 
eqnltablo, against the Secretary o f  State in Council c f  India as tliey could 
have done ag*ainst the said Company ; and the pi’operty and effects licrchy 
vested in Her Majesty for the purposes o f  the G-overnment o f  Iruiia, or 
acquired for. the said purposes, shall be Bubject and liable to the game judg­
ments and 'executions as tliey would while vested in the said Company have 
been liable to in respect o f  debts and liabilities lawfully contracted and 
incurred by the said Company.

“  66. The Secretary o f State in Council shall, with rcBpect to all 
actions, suits, and all pi'oceedin^^s by or. against the said Company pending at 
the time o f  the commencement o f  this A'ct, come in the place o f  the said
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company, and tl)at without tlie necessity o f snbstitiiting' tlie name o f  the 
Scci-etary o f State in Council for tliat uf the said Company.

“  r>7. All treaties made by the said Company sliall be binding on Her 
Majesty, anci all contracts, covenants, liabilitieB, and en.̂ ’ag'crnenta o f the 
said Company made, incurred, or entered into before the commencement of 
this A ct may be enforced by and against tlie Secretary o f State in Council 
in like Tuanner and in the same CourLs as they miglit have been by and 
against the said Company if  tliis Act had not been passed.”

The InclLaii Councils Act, 1861 (21- & 25 Yict. c. 67), 
section 22, so far as material to tlio present case..

“ 22. Tlie Governor-General in Cuinicil shall bavc power at meetings 
for the purpose o f  making laws and regulations as aforesaid, and subject to 
the provisions herein contained, to make laws and regulations for repealing, 
amending, or altering any laws or regulations whatever now in force or 
hereafter to be iti forco in the Indian territories n(.)W (or hereafter) under the 
dominion o f Her Majesty, and to make laws and regulations for all persons, 
wliether British or native, foreiguera or others, and for all courts o f  justice 
whatever, and for all places ami things wliatover within the said torritoriefs 
and i'or all servants o f the Governuient o f India within the doiuiniona o f 
princes and Htatea in alliance with Her Majesty ;

“ and the laws and regulations s(j to be made by the Cioveruor-General 
in Council shall control and supei'sede any Uxwh and regulations in anywise 
repugnant thereto which Bhall have been tnade prior thereto by the 
Governors o f  the Presidencies o f  Fort St, George and Boml)ay respectively 
in Council, o f  the Governor or Lieutenant-Governor in Council o£ jiny 
presidency or other territory for which a Council may be appointed, with 
power to make laws and regulations under and by virtue o f this Act.

“  Provided always, that the said Governor-General in Council shall not 
have the power o f m,aldng any laws or regulations which shall repeal or in 
any way affect any o f  tlie provisiona o f  this Act,

“  or any o f  the provisions o f  the Government o f  India Act, 1833, and 
of the Government o f  India Act, 1853, and o f  the Government of 
India Act, 1851, which after the passing o f  this Act shall remain in forco : 

“  or any provisions o f  the Goverrimout o f India Act, 1858, or o f  the 
Government o f India Act, 1869.”

On this ai^peal,
Sir H. Brie liicharcls, K.O., and A. M. Dunne, for 

the ai^pellant, contended that the AiDpellate Bench of 
the Chief Court erred in holding, in accordance with 
the decision of the Full Bench of that Court, tbat
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section 41(5) of the Burma Towii and Tillage Lands Act 
was ultra vires of the Lieiitenant-C4overiior in Coiiucil 
and therefore invalid and not a bar to the respon­
dent’s suit being entertained by the Court. That 
inigbt be the case if the section had taken away ail 
remedy against the Government in claims by suit to 
rights over land; bnt, it was snbmitteci, it did not do 
that, bnt merely took away the jnrisclictlon of the Civil 
Conrts to try snch a snit, without depriving the plaint­
iff of all remedy against the Government. The inten­
tion and meaning of section 65 of the Government 
of India Act, 1858 (21 & 22 Yict., c. 106), was merely 
that the rights generally of a subject shoukl not be 
taken away, nor that his rights should always remain 
]precisely simihir to those he had against the East 
India Conij^any. It allowed an alteration in particular 
modes of enforcing the rights of a subject, and leffc 
power to the Legislature to enact a different procedure 
for the prosecution of a i)articular right against the 
Government. When by the Bengal Rent Act (X of 
1859) the right of suing for rent in the Civil Courts 
was taken aŵ ay, it ŵ as not considered to be ultra 
vires on the part of the Government: see Field’s
Landlord and Tenant (2nd Ed., 1885), page 781, para­
graph 415. Nor was it thought that section 65 of the 
Government of India Act, 1858, had been contravened 
by the passing of the Pensions Act (XXIII of 1871) 
which excluded the jurisdiction of the Civil Courts in 
certain cases ; and ai^parently in the case oi '\omdev 
Sadashiv ModaJc v. The Collector o f  Ratnagiri (1), 
that Act was not thought by this Board to be ultra 
vires of the Legislature. [ T h e  L o r d  Chak’OELLOE» 
The point was not raised in that case.] It was submit­
ted that such a restricted meaning should not be given 
to section 65 of the Government of India Act of 1858 

(1) (1877) L  L. E. 2 Bom. 99 R. 4 1, A, 119.
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as to make the altcratioji of the procedure or tribunal 
by wliiclj a remedy miglit be enforced by a >subject 
beyond the power of the Legislature. Reference was 
made to the G-overJiment of India Act, 1833 (3 & 1 
Will. IV., c. 85), the Preamble, and sections 1, 9, 10 and 
13 : Govci'nment of India Act, 1858 (21 & 22 Viet., c. 
10(3), sections 1, 2, 65, 66, 67, 68 : Tlie India Gonncils
Act, 1861 (21 & 25 Viet., c. 67), sections 22, 48. The 
Peninsular and Oriental Steam Navigation Co. v. 
Secretary o f State fo r  India (1) in which the effect of 
section 65 of the Goverinnent of India Act, 1858, was 
considered, I'cferenco beiiig nitido to pages i, 5 and 7 
[Loud Atkinbon referred to a passage at page 15 of 
the report of that case] and to the Burma Town and 
Village Lajids Act (Burma IV of 1898), section 41(5).

De Gruytlier, K.O., E. U. Eddis and vl. P. Pennell 
for th.e respondent, were not iieai'd.

The judgment of their Loi’dsliips was delivered by 
Dec. 10. T h e  L o e d  G h a n c e l l o k .  This appeal rtiises the 

(jiiestion whether the Government of India could 
make a law the elfect of whicli was to debar a Civil 
Oourt from entertaining a chiim against the Govern­
ment to any right over land. The cpiestion is obviously 
one of great imporliance. The proceedings out of 
which the appeal arises related to an ordinary dispute 
about the title to land, in the course of which there 
emerged a claim to damages for wrongful interference 
with the plaintiff’s property. The only point wMch 
tlieir Lordships have to decide is whether section 41(6) 
of the Act IV of 1898 (Burma) was validly enacted* 
A majority of the Judges of the Oliief Oourt of Lower 
Burma have held that it was not, and the Sec rotary of 
State ai>peals against the judgment.

(1 ) (IBGl) 5 Bom, H. 0. App. A.
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Tlie section enacts tliat no CitU Court is +o have 
jurisdiction to determine a claim to any right over 
land as against tlie G-overnment. In tlie Court below 
it was iield that this enactment was u l t r a  ‘v i r e s  as 
contravening a provision in section 65 of the Govern­
ment of India Act, 185S, that there is to be the sauie 
remedy for the subject against the Government as tliere 
would have been against the East India Conix)aiiy.

Their Lordships are satisiied tliafc a of -thifi
character would have lain against the Company. The 

\’easons for so holding are fully explained in the 
judgment of Sir Barnes Peacock, 0. J., in The Pen,i}L~ 
sular and Oriental Company v. The Secretary o f  
state fo r  India,(I) and the only question is whether 
it was competent for the Government of India to take 
away ^he existing right to sue in a Civil Court, This 
turns on the construction of the Act of 1858, and of 
the Indian Councils Act of 1861. Their Lorhships 
have examined the provisions of the Acts of 13 Geo. 
III., c. 63, and 3 & 4 Wni. IV, c. 85, to which refer­
ence was made in the course of the argument, but 
these statutes do not appear to materially atliect the 
argument.

The Act of 1858 declared that India was to be 
governed directly and in the name of the Crown, 
acting through a Secretary of State aided by a Council, 
and to him were transferred the powers formerly 
exercised by the Con rt of Directors and the Board of 
Control. The property of the old East India.Company 
was vested in the Crown. The Secretary of State 
was given a quasi-corporate character to enable him 
to assert the rights and discharge the liabilities 
devolving on him as successor to the East India 
Company. The material words of .section 65 enact that 
“ the Secretary of State in Council shall and may sue

(1 ) (18 61 )5  Bom. H. Ct App. A. L
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1912 and be sued as well in India as in England by the 
name of tbe Secretary of State in Council as a body 
corporate ; and all persons and bodies politic shall 
and may have and take the same snits, remedies and 
proceedings, legal and equitable, against the Secretary 
of State in Council of India as tliey could liave done 
against the said Company.” Section 66 is a transitory 
jirovision making the Secretary of State inComicil 
come in place of tlie, Company in all i>roceedings 
pending at the commencement of tlie iVct, witliout 
the necessity of a change of name. Section 67 is also 
a transitory provision making engagements of the 
Company entered into before tlie commencement of 
the Act binding on the Crown and enforceable against 
the Secretary of State in Council in the same manner 
and ill the same Courts ns they woukl have been in 
the case of the Company had tlie Act not passed.

By section 22 of the Indian Counciis Act of 1861 
tlie G-overnar-General in Council is given power to 
make laws in the manner provided, incInding power 
to repeal or amend existing laws, and including the 
making of laws for all Courts of Justice. But a 
proviso to this section enacts that there is to be no 
power to rei)eal or in any way affect, among other 
matters, any i^rovision of the Government of India 
Act, 1858.

Their Lordships are of opinion that the effect of 
section 65 of the Act of 1858 was to debar the Govern- 

,ment of India from passing any Act which could 
prevent a subject from suing the Secretary of State in 
Council in a Civil Court in any case in, which he could 
have similarly sued the Bast India Company. They 
‘think that the words cannot be construed in any 
different sense without reading into them a (|ual|.fli5a- 
tion which is not there, and whidh may well have 
been deliberately omitted. The section is not, like
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the two wliicli follow It, a merely transitory section. 
It appears, judging from the language employed, to * 
have been inserted for the purpose of making it clear 
that the subject was to have the right of so suing and 
was to retain that right in the future, or at least until 
the British Parliament should take it away. It may 
well be that the Indian Government can legislate 
validly about the formalities of procedure so long as 
th.ey preserve the substantial right of the subject to 
sue the Government in the Civil Courts like any other 
defendant, and do not violate the fundamental jn’inciple 
that the Secretary of State, even as representing the 
Crown, is to be in no position different from that of 
the old iEast India Company. But the qaestion before 
their Lordships is not one of procedure. It is whether 
the Government of India can by legislation take away 
the right to proceed against it in a Civil Court in a 
case involvings a right over land. Their Lordships 
have come to the clear conclusion that the language of 
section 65 of the Act of 1858 renders such legislation 
ultra vires.

It was suggested in the course of the argument for 
the appellant that a different view must have been 
taken by this Board in the case of Vasudev Sadasiv 
Modalc V .  The Collector o f Batnagiri (1). The 
answer is that no such point was raised for decision.

Their Lordships will humbly advise that the 
appeal should be dismissed with costs.

Appeal dismissed.

Solicitor for the ax^pellant: The Solicitor^ Indict 
Office.

SoUcitors for the respondent: Sanders^nr Adkin, 
Lee ^ Eddis.

3. W ,  ̂ ,

(1 ) 11877) I. L. R. 2 Bom. 9^ T jEi. B. 4 t  A. i l a
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