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Before, Fleichcr J.

1U12 MAHESHPUK COAL COMPANY, Ia),

Don. U V .

JATINDKA NATM GUFrA.*

AUoi'i/c-'j and ijlicnt— Pract ice— of  AUorney to 'proceed until pan meut 
o f  cotiiti already Incurred— DiHchanjo by Altorney— Acccjilance o f  din- 
charye hij client— Order fo r  ohange <f Attorti-cy— Vayinohl o f  costs.

A liriu o f  uttorucyn re fu sed  to procec.d fu r ilio r  in i:lio con d u ct o f  u su it 

un less tlie ir cliculH p a id  th em  uh protiuHed u corta iu  Hiua on uucounfc o f  cotifcs 

iiiciin -ed  :—

Hcld^ that b y  so d o in g  the attornoyH disoh<u>’’cd  thcnuujlvoH, and tho 

clitsatB w ere uutitkHl to au order fo r  ch a n g c  o f  attorn ey  w ithout iirwt p a y in g  

the ooatB already in carred  to  the a tto n io y s  on the record .

ilcld^ fu rtlicr , th at the uusrci fa c t  th at afiicr th e  attorncyB ’ rel!uwal the 

clienl',w in.structed them  to hrieC c o u u k o I  to  a p p ly  f o r  uii ad jonruniout o f  tlic 

Kuit, wliioU iuMtructiouK the attorn eys d oclin ed  to a ccep t , d id  not am ount to 

a rufuHal ou the cJieiitH’ part to recog n in c  tliu diBuharge i)i! th(j attorneyn.

UiLna/t, a Kumar MiUor V. Kiisiwi, Kumar j)iiiter{\ )  and (Jhandra
U/ikerjee v. Shoshee Bhiisan Miokerjee (2) ft)llu\ved.

A P P L IC A T IO N .

Tills wtivS ail application hi Oluuabei-H on boLialf of 
t'lie clefendaiits, Jatiiidra Natli Gupta and Gopl Kris to 
Sen, for an order that Messrs. Manuel and Agarwalia 

■ should be appointed attorneys Cor the defendants in 
the place and stead of Messrs. Leslie and Hinds, the 
attorneys on the record.

Tlie material facts were as follows : In the early 
part of September 1912 the accoiuitant of Messrs, Leslie

A p p lica tion  in O rig in a l C iv il Buit N o..t»U l o f  11)12.

( I )  (tliOO) -1 (J. W. N. 71)7. (-2) ( lUUl)  () C. VV. N. 215.
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and Hinds, one Mr. Belch ambers, had an interview 
with the defendant Gopi Kristo Sen, and the latter 
promised to pay a substantial sum on account of attor
neys’ costs by the beginning of the following month, 
and also to pay counsel's fees when the case came 
on for hearing. This promise was not fulfilled, and 
accordingly, on the 7th October! 1912, Messrs. Leslie 
and Hinds wrote a letter to the defendants of which 
the following are the material portions : “ It is neces
sary that this (i.e., payment) be done without delay 
otherwise we shall not be able to proceed in your 
matter when it is called on after the vacation.”

No reply was received to this letter, but on the 21st 
November 1912 the defendant Gopi Kristo Sen called 
at Messrs. Leslie and Hinds’ office and requested them 
to deliver briefs to counsel. This, however, Messrs. 
Leslie and Hinds refused to do unless they were 
Xmt in funds to defray their out-of-pocket costs and 
the fees payable to counsel. Thereupon this applica
tion was made on the 29fch November 1912, and 
ordered to be postponed. The defendants upon this 
instructed Messrs. Leslie and Hinds to brief counsel 
to apply for an adjourmnent of the suit pending the 
hearing of the ai>i3lication.

Messrs. Leslie and Hinds delivered a brief to 
counsel, but Intimated to him that they could not 
hold themselves responsible for his fee. In these 
(circumstances counsel returned the brief, and upon 
the defendants tendering the amount o f. the fee to 
Messrs. Leslie and Hinds tlie latter’ refused to 
iiccept it.

At the hearing of the application, Messrs. Leslie 
iind Hinds through their counsel expressed their 
willingness to consent to the order for change of 
attorney being made upon payment to them of theii* 
itiaxed out-of-Docket costs.
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1912 Mr. P. i?. Das, for tlie applicants. Tlie practice
Mahempur of the Original Side is tliat when an attorney dis- 

CoAL charges himself the client is entitled to an uncondi
tional order for change; Basa7%ta Kumar Mitter v. 
Kusum Kumar Mitter (1), Atul Chandra Mukerjee y . 
Shosliee Blmsan Mukerjee (2). Before the Judicature 
Act the |)ractice of the EDglish Common Law Courts 
was that a chaiige of solicitors could only be obtained 
upon x^ayment of costs due; in Chancery the client 
was always entitled to a change. The old Common 
Law rule is only applicable in India to cases where 
the discharge is by client, not where as here the dis
charge is by the attorney.

The circumstances of this case amount to a dis
charge of the attorneys by themselyes: BoMns v. 
G-oldingham (3). Cordery on tlie Law relating to 
Solicitors, 3rd edition, p. 105. Underivood, Son, and 
Piper V. Leiuisii').

Mr, P. L. Btickland, for Messrs. Leslie and Hinds 
the attorneys on record. In this case the discharge 
is by the clients and not by the attorneys. The 
clients expressly agreed to put the attorneys in funds 
and by failing to do so they discharged the attorneys. 
Even assuming that the discharge was by the 
attorneys, the clients by requiring them, to brief 
counsel to apply for an adjoiirnment showed that 
they did not accept such discharge and cannot now 
rely upon it. Reference was made to an order made 
by Sale J.„on the 8th June 1906, in an unreported 
case No. 595 ' of 1904.

Mr. P. B. Das, in reply, cited Bluck v. hovering 
Sf Co. (5).

Our. adv. vuU,
(1) (1900) 4 C. W. N. 7B7. (3) (1B72) L. R. 13 Bq. 440,
(2 ) ( ly O l) 6 0. W. N. 215. (4 ) [1894] 2 Q. B. 306,

(6) (188S) 35 W. E, 232.
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F l b t c h e e  J. This is an application for a change 
of attorneys by the defendants in the suit.

The applicants asii that the order for change be 
made without ordering the clients to pay to the 
attorneys the amount of their bill which may be 
found due on taxation, on the ground that the attor- 
nê ŝ have discharged themselYes.

It appears that in September last the accountant 
of the attorneys had an interview with one of the 
defendants, when the latter promised to make a pay
ment on account of the attorneys’ costs.

The clients having failed to falfil their promise, the 
attorneys on the 7th October wrote to the clients 
pressing them to make the x^ayment and informing 
them that “ otherwise we shall not be able to proceed 
in your matter.”

On the 21st November one of the clients called on 
the attorneys and requested them to brief two gentle
men as counsel in the suit, but the attornej^s refused 
unless they were i>ut in funds by the clients to pay the 
fees to counsel.

Now, pausing there for one moment, it seems to me 
on the authorities that the conduct of the attorneys 
in refusing to act for the clients unless the clients 
put them in funds to pay the fees on the briefs to 
counsel was a discharge of themselves by the 
attorneys.

The exact point was decided by Malins Y,C, in 
the case of JRoHns v. Goldinghmn (1), which case has 
been followed and apj^roved both in England and in 
this Court; see Basanta Kumar Mitter v. Kusum  
Kumar Mitter (2); Atul Chandra MuJcerjee v. Shoshee 
Bhusan Mookerjee{^),

(1) (t872) L. B. 13 Eq. 440. (2) (1900) 4 C. W. N. 767.
(3) (1901)6  0. W. H. 215,
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i ‘Ji2 It in said, however, tluit these capsea arc cliKtingTush-
abie on the ground that after tlie attorneys had 
discharged themselves tlie clients instructed them to 
instruct coiinsei to apply for an adjournment pending 
tiio liearing of the application for a cliange. If after 
receiving those instractionto brief counsel to apply 
for an adjournment the attorneys had exi)j'esRed their 

F l k t o h e r J. willingness to go on with tlie litigation, tliero might 
have been a good deal to say on behalf of the 
attorneys, but even now tlie attorneys are ]iot willing 
to go on with the litigation except on the footing that 
tlioy are put in funds to pay at any rate the fees on 
briefs to counsel. The contract of the attorneys was 
an entire contract to carry on the litigation to its 
termination subject to their beiiig paid.

The mere fact that the clients have expressly 
undertaken to put the attorneys in funds, which 
promise the clicnts have not pcrforihed, does not 
operate as a discharge by tlio clients: see Bluck v* 
Lover mg tj- Co. (1). The demand of attorneys to be 
paid the amount of the fees on the briefs to be 
delivered to counsel was a dlscluirge by the attorneys 
of themselves. But then, it is said that although the 
clients might have accepted the discharge of the 
attorneys they did not in fact do so, bat ixromised to 
put the attorneys in funds to carry on the litigation 
and therefore the discharge is by the clients. In 
supj)ort of that an order made by Sale J. on the 8th 
June 1906 -in a suit No. 595 of 1904 (2) has been handed 
to me by the learned counsel for the attorneys. I 
have not been able to find any judgment of Sale J, 
on that application. It may be that the order in the 
form made by Sale J. was not opposed. But it 
appears clear that when an attorney refuses to proceed 
with the suit because the client does not imt him 

(1) (1886) 35 W. II m .  (2) Um-oported.
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Lii funds to conduct the litigation tlie attorjiey clls- 
cliarges himseJf: Bluck v. Lovermg <$■ C'o.(l).

It makes no difference whether the proniiso to 
put the attorney in funds is made prior to or during 
the >suit, I must, therefore, make the order for change 
in the form mentioned in tlie judgment of Ameer All 
J. in A foal Chandra MnkeTjee v. Shosee Blnisan 
Mu kerjee (2).

There will he. no oj'dej' as to the costs of tliis 
a]3pllcation.

Applicfttio)I alioiihhI.

Attorneys for v,he applicants: 3Iannicl A(/arimlla.
Leslie Hinds for tliemselves.

H. E. P.

(1) (188G) 35 W . R. 232. (2) (l& O l) f, (J. W. N. 215
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PRIVY COUNCIL.
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[OH APPEAL FROSB THE CHIEF COURT OF LOWER BURMA, AT RANGOOnJ

Jurindiclion o f  Civil Court— Ih gH  o f  Suit against Secretary o f  State fo r  
huUa in Council— Burma Town and Village Lands A ct (Burma Act IV. 
o f  1S9S), s. 41 (b)— Act taking aim y poioer o f  subject id sue Govenm m l 
to detenm m  any rigid to land— Poicer o f  Lieutenant-Governor in 
Council to pass Act— Legislation uUta >0ires—'India Cdimdh Act, 1861, 
(24 Viet.', c. 37), s. 22— Government o f  India Act, 18S8, (21 
Vici., c. 106% 88. 65, 66, 67.
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