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Before Jenhiris C.J, ami Chatterjea J,

191-2 BISWANATH PBRSHAD MAETA
Aug. 16. V .

JAaDIP NA.RAIN SINGH/'

Mortgaife— Entire inUrest mortgaged fo r  fam ilij purposea— Llahility o f  
minor son toJieti authority mai/ he j.)rem>ried— Alienation— Onus o f  
P ro o f—Evidence Act ( /  o f  1S72'). s. lOG— Transfer o f  Property A ct 
( I V  o f  1882), ss. 85  ̂ 90— Ciml Procedure Code ( V  o f  190S), 0, 
X X X I V , r. 6.

Where a morfcgjige purporbs to charge the etitiro interest hi a property, 
and the raorfcgage-money was advauood for li3gU;imate family pnrposen, 
express or implied authority o£ minor co-paroonors may bo implied, and the 
mortgage may be enforced against the entire family iutereat.

S'uraj Bunsi K o erv . Sheo Persad Smgli (1 ) rol:orred to.
Authority to mortgage may alwo, according to the peculiar oirciunsfcances 

o f  a case, be implied even in cases where the inortgage-money was not 
advanced for legitimate family purposes.

A mortgage is an alienation, even though it is for a very particular 
purpose, e.g., aa security only for the amounts drawn or paid on account o f 
iuBtalmeuts o f  rent.

Ohaributlah v. Khalah Singh (2 ) referred to.
Wliere on the one side it is .proved that the wliole o f  tke mortgage- 

money, with tlie exception o f a very small portion o f  it, was advanced for 
legitimate family'^purpose (and there is, therefore, a aafficient foundation 
for a decree for aale on tlie mortgage), and on the other Hide it is Bot shown 
that the sm dl portion o f the debt was not for any immoral purpose, the 
smaller item may be regarded as a debt o f  the father binding on the son.

Appeal from  Original Decree, No. 188 o f 1910, agairisl the decree oif 
Tar ale Nath Datt, Subordinate Judge o f  Patna, dated Aug. 27, 1909,

(1) (1879) I. L. R. 6 Calc. U 8  ; (2 ) (1903) I. L- E. 25 A ll
h. E. 6 I. A. 88. L. E. 30 L A. V:
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Munooman’pwrnud Pantluy v. Munraj Xoonireree (1), LucJimim Dass v 
Giridhur Ckoirdhry (2), Mahesicar DtiU Teicari v, Khhun Situjh (3), 
Kishtm PeraJmd Chimdhry v. Tijmn FerHhad Singh (4), Lain Siiruj Frositcl 
V. Golab Chand (5} referred to.

Appeal by Babu Biswanatli Persliad Mulita and 
otlie rs, .

Tlie plaintilfs in this suit soiiglit to recover 
certain sums as principal and interest due on a 
sanianatiiama, -wliicli is in the nature of a mortgage- 
bond, executed in favour of the plaintiffs by defendant 
No. 1. Plaintiffs alleged tlijit defendant No. 1 was the 
manager of the Joint family of the defendants, that b}̂  
executing the zmminatnama he had opened an 
account with the plaintiff’s firm for the payment of 
ticca rent, etc., that defendant No. 1 had taken several 
amounts from the pjlaintilf’s firm and had made several 
Xiayments to it, that the principal sum of Rs. 5,000 and 
Ks. 3,55tf-10-8 yet remained due by the defendants, 
and that as defendant No. 2 was a minor when the 
account was opened and defendant No. 1 liad opiened 
transaction for the benefit of the defendant’s family, 
defendant No. 2 was also liable for the debt.

Defendant No. 1 in his written statement stated 
that the defendant No. 2 was a minor. Defendant No. 2 
did not appear. The Court decided the point against 
both, the defendants and decreed the suit after contest 
against the first defendant and ex against the
other. The ex parte decree was set aside on the 17th
D.ecember 1908. Defendant No. % filed, his written 
statement on the 22nd January 1909, contending that 
as the loan was contracted for illegal and 
purposes, the contending defendant was not bound to 
satisfy it, that it did not benefit the family, that thfe

(Ij (1856) 6 Moo. L  A. 393 ; (3) (1907) L L. B. 3 i  Calc; 184.;
18W. R. 81u. (4) (1907) I. L. K, M

i ;  L. €&k. 8^6,.-' (5) Cl9:0^)'l.''L.
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1912 claim was barred limitation, that ho was separate
B isvvanatii fi'om defendant No. 1 when tlie debt was contracted,
PEEsiun and that the zamanatnama sued on is not bindiiicr on
M a r t a  , « . ■ • &him or on the lamily property.

Bnbordinafce Jndo'o on a, review of the aiithoi'-IN A li A IN ^
SiNoir. ities lield tliat, an Ear as the conteHting defejidant waŝ

concerned, a money decree might be pansed against 
him, but as the suit w-as- instituted after nix yoara 
from the due date, the Huit vso far aw it concerned 
defendant No. 2 was barred by limitation. In tlie 
resnlt the Hnit wan dismissed againRt tlie said 
defendant No. 2 or against his sliare in the family 
property. The Subordinate Judge fiirfclier overruled 
the contention ofc‘ the plaintiifs that tlie whole case 
was now oi>en for trial. The plaintiifs thereupon 
preferred this api^eal.

Balm Prahhashchandra Mitra (Babu S'usheeh 
madhah Mallik with liim), for tlie appellants. The 
case was not proi^erly tried in the lower ConrL The 
Subordinate Judge treated the son as an ordinary 
co-pjircener of a joint Hindu family governed by Mitak- 
shara. The lower Court has directed its attention 
solely to the question whether or not the mortgagees 
had made proper inquiries before advancing tlie loans. 
That question, liowever, is of no imi)ortancc 'whatever 
in deciding wliether or not the defendant No. 2 (the 
son) is bound by the mortgage created by l?ho father 
(the defendant No, 1). It is well settled that a son 
cannot escape liability, unless ho succeeds in proving 
that the debt contractcd by his father was immoral: 
Girdharee Lall Y. Kantoo La'll (1). This ungraciotis 
defence, viz., that the debt was immoral, was taken in 
the lower Court in this case and has failed. The law 
laid down in Girdhari LaWs case (1) was followed in,

(1) (1874) U  B. L. II. 187 ; B2 W . 50 ; L. 11. 1 L A. 321.

m  INDIAN LAW REPORTS. [VOL. XL,
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many subsequent cases in which the son attempted to 
recover his share on the allegation that the debt 
contracted by the father was not binding upon tlio 
son ; Deendyal Lai v. Juc/deep N'arain Singh (1), Sicraf 
Bunsi Koer v. Sheo Per sad Singh (2), Nano mi Bah- 
uasin v. Modhun Mohim (S), Bhaf/JnU Pershad Singh 
V. (Hrja Koer (d). In the last raentioned ease it was 
said; “ It is not necessary for the creditors to show 
that there was a proper inquiry, or to prove tliat 
money was borrowed in a case of necessit}’' / ’ It cannot 
be gainsaid, therefore, tha.t if the pUiintiffs (appellants) 
had ignored the son altogether in tlieir suit against 
the father, and if in execution o£ their decree bad 
caused the entire proj,)crty fco be sold, the son could not 
have got back his share without proving that the 
debt contracted by the father was immoral. The same 
principle should govern this case also, because a mort­
gage is unquestionably an alienation: see the defini­
tion of “ mortgage ” in Transfer of Property A ct; see 
also Gharihullah v. Khalak Sirifjh(b). It would be 
unreasonable to hold that a dilEerent xninciple should 
govern this case, because I was obliged to make the 
son a party to this suit by reason of the provisions of 
section 85 of the Transfer of Property Act. A Mitak- 
shara son is a necessary party in such cases: Lala 
Suraj Prosad v. Golab Ohand(jo}. The cases referred 
to in the last mentioned case sbow that a Mitakshara 
son was not a necessary party in mortgage suits before 
the Transfer of Property Act. The law has been 
materially altered in this respect since the Fall Beneli
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(1 )(IS 7 7 ) I. L. R. 3 Calc. 198 ; 
L. B. 4 L A. 247.

(2) (1879) L L. R. 5 Calc. 148 ;
L. R. 61 . A. 88.

(3) (1885) I. L. R . l 3  0alc. 21 ;

(4 ) (1888) I. L. R ; 15 Oalc: 717 :
L .R . 161. A. 99.

(5) (1903) I. L. R. 25 All. 4 0 7 ;
L. R. 30 L  A. 166,

(6 ) (1901) I . L. R. 28 qalo. :517.
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decision in Liichmtin Dass v. G-iriclhur Ghowdhry (1), 
The learned Judges wlio decided fclie two cases Mahas- 
ivar DiUt Tewari v. K isJudi Shigh ('2) and Kislmn 
Per shad Ghowdhry v. Tipan Per shad Singh (8) did 
nofc take this fact into consideration. Hence the con­
flict of decisions in the lasfc mentioned two cases, and 
which conflict is responsible for the wrong conclngion 
arrived at in tlie lower Ooiifts in this case. The view 
taken in Mahesivar Datfs case (2), In so far as it 
lays down that th('. son cannot escape lLal)i.lifcy wifchout 
proving that tlie Qiorfĉ ’a,<>’o del)t was iniinoi'al, is tlie 
soander view and snpported by th.e Privy Ooiincll 
decisions cited above. In spite of the view taken in 
Kishim Perskad’s case (8) to the etl’ect tliat in snch 
cas64 a personal decree only ahonhl be passed against 
the son, I am entitled to succeed in this case, as there 
is satisfactory evidence to prove that almost all the 
items of the moneys advanced to tlie father benefited 
the son, who was a minor at the time the moneys were 
advanced. The mortgagees have failed to prove benefit 
only in the small item of Rs. 600. The mortgage is 
binding upon the son on the assumption that the 
father as Icarta liad implied authority : Surai Bmisi 
Koer Y.Sheo Per sad Singh (4). Though tlie mortgagees 
have failed to |>rove so, there can be little donbt that 
tliis sum also was so spent. The son has faihid in 
proving that any portion of the debt was contracted for 
immoral purposes. The defendants did not produce: 
tlieir account books. The inference should be in iixy 
favour under the circumstances. I ..also rely upoii, 
section 106 of the Indian Evidence Act and upoii 
Hunoomanpersaud Panday v. Munraj Koonweree 
Tbe son is therefore liable from this point of view afebv

(1 ) (1890) L  L. K. 5 Calc. 856. (3) (1907) I. L. R. 34 OaJc. 736
(2) (1907) L L. R. S4 (Jalc. 181 (4) (1879) I, L. B. 5 Galo. 148 165

(5 ) (1856) .6 Moo., I. A.
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Bdbu TJmakali Mulcherji (Bahu Bhudeh Chandra 
Hoy with him), for tiie respondents. The burden of 
proving that the money was spent for family neceHBity 
is upon the mortgagee, which the latter has not dis­
charged in this case. There was no inqiiiry on the 
part of the mortgagee hefoie advancing the moiie}-. 
The Rons are no donbfc liable, but t lie re cannot be a 
morfgage decree againsfc them, ajid six yeai's’ rule of 
limitation would app̂ ly ; Kishun Psrshad Ohowdhry 
V. Tipan Per shad Singh (I). The case of StiraJ Bimsi 
Koer V .  SIuo Per sad Singh (2) does not decide the 
precise point raised in thin appeal. The phrase ‘ ante­
cedent debt’ has j]o meaning. Tlie bond, moreover, 
was only to secure payment of instalment of rent, and 
nothing else. The Full Bench case of Luclimun 
Dass V. Girid'nar Chowdhnj (3) is of questionable 
authority, and therefore the case may be referred to 
a Special Bench.

Bahu Prahhashchandra Mitra;m  reply.
Cur. adv. viilt.

1912
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J e n k i n s  O .J .  The plaintiffs have brought this 
suit to realize a mortgage security executed in their 
favour by Babu .Tagdij) Narayan Singh, defendant No, I 
They have made defendants to the suit both Jagdip 
Harain Singh and his only son, Blndeswari Pershad 
Singh, it being their case that the son, who was a 
minor at the date of the mortgage, is as much bound 
by it so far as it creates a security on tjie j)roperty 
comprised in it, as the father by whom it was executed; 
The suit was dismissed as against the son and hence 
th|B appeal.

The mortgage, Ex. 1, is dated the 21st of Novem­
ber 1893, and to appreciate its meaning it should

( W )  i- B. 34 OaIc> 735. (3 ) (1880) I. L. E. 5 Cald. 8$5. ,
'I.,'B : 5 'C>|c,
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])e borne in mind that tlio mortfi’agocK woro a, firm 
of l)ankei.\s or mahaians.

It boginfi in thoBe terms : “ WiiorcaR I, tlie dociarant, 
have takeji lease of cortain inoiizaa and have to pay the 
rent thereof to the proprietorR instalment by inBta.1- 
ment; but the rent iR not realized in due time from 
the tenantB of tlie loaRO-liold mnnzaH, a.nd thĉ  proprio-' 
tors are always mjikin̂ ;:'' ])reHsin '̂domandM; thenjfore 
I have of my own, accord and, frer'. wi!! openĉ d for the 
payment of the rent to the proprietorH due on account 
of tlie leasc-hold nianzas a hhafa for 5,()()() hearing 
interest at the rate of Re. 1 per cent, per mensem 
with the firm, of Babri BlrkcHlnvar La,I Pa,rniewliar 
Narain at Koochi Hi ran and Balm a])pertaininft’ to 
Thana chawlt Kalan, one of the qna,ri.ers of Patna city, 
as per details given below.”

Then there follow proviRions regnia,ting the details 
of the transaction. The first danse p ôvide ŝ for two 
chittas, one to be kept in the bankers’ place of busi­
ness, and the other to remain with the mortgiigor, and 
tlicn says “ all sum.s paid into a,.nd received from, the 
kothi by me shall bo entered i n both tho cliiUas'' The 
succeeding clanses deal with interest, ])oriodical adjust- 
ments, the closing of the transaction, and then the 
charge is created in these terms (road clause 7). The 
scliodnle to the mortgage describes tlie property, and 
from this description it is ax^parent that the instru­
ment professes to charge the entire family interest in 
this property, Tliis has not boon dispn,tod before us.

It is tlio plaintiffs case tha,t the transaction has 
been closed, and that there is due to them on the 
balance of the account a sum of Rs. 5,000 for 
principal, after giving up Rs. 7AU), and Rs, 3,554-10-8 
for interest.

The amonnts which go to make up this Bmn. 0| 
Rs. 5,000 are shown in a*tabn] îr form in the jiidgmffit
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of tlio Subordinate Jadgo wlicre iiiiio items are sliowii 
totalling Eb. 6,279-10 in tili, and extending from Jeyt 
Sudi 6tli to Magh Budi lltli Samhat 1952.

Tlie first two may be left out of conHidei'atlon, iiB 
tliey are beyond tLo limits claimed by tlic plaintiffs.

Tbc rest call lor a brief explanation, excluding for 
tlie moment the last item of Rh. 600; it lias been proved 
to my satisfaction, not merely by oral testimony but 
by documentary evidence, that lb above alJ cavil that 
all these items were expended on legitimate family 
puriJoses, as, for instance, the payment of rent, the 
j)ayment of Government revenue, and family marriage 
expenses. We have been taken tbrough the items 
whlcli go to show this with minute detail, but I do not 
propose to do more than state, as I have done, the 
general result of this investigation, as no argument 
was addressed to us in disparagement of this conclu­
sion. The attempt to evade liability by pleading the 
immorality of defendant No. 1 has been as unsuccessful 
as it was unmeritorious, and it was particularly 
unmeritorious, for there is strong reason to think that 
defendant No. 1 is in reality the person responsible 
for the advancement of this defence.

It was argued that tlie mortgage was security only 
for th e  amount drawn or i>aid on account of instaj- 
m e n t s  of rent, and, in support of tliis, reliance was 
X daced  on the recital I have read. But this (in my 
o|>inion) too narrow a construction on the
instrument: the recital explains how thê  mortgage 
became necessary, b u t  it does not control its operative 
X^rovision. The intention and effect of the instrument 
was, I think, to secure the balance from time to time 
due on the current account. The result then is this; 
the mortgage purports to charge the entire interest 
in the property, and, apart from the Rs. 600 with 
which I will latec deal, the whole of the 5,000,
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claiiiiecl as principal, was advanced for iegitimate 
family purposes. W hy then should not the mortgage 
be enforced against the entire family interest?

The law on this subject is tlms stated by the 
Privy Connell in Suraf Bunsi Koer v. Sheo Persad 
Singh(l)‘. “ The right of co-parceners to impeach an 
alienation made by one member of the family witbout 
their anthority, express or implied, has of Lite yea.rs 
been, frequently before tlie Courts of India, and it 
cannot be said that tliere has been complete uniformity 
of decision respecting it. AIL ar-e agreed tiuit the 
alienation of any portion of tlie joint es(.a,le, without 
such express or implit.'d authority, may l)e impeached 
by the co-parceners, and that such an authority will 
be implied, at least in the case of minors, if it can be 
shown that the alienation was nnide by the managing 
member of the family for legitimate family purposes.”

This formulates a clear and precise principle, and 
it wouJd seem to narrow the problem, of tlie validity 
of a manager’s alienation to this : had he an expxms' 
authority, if not, had he an implied, authority ? At 
the same time the passage indicates the kind of condi­
tion which w ôuld justify such an implication when it 
is pointed out that as against a minor co-parcener it 
may be implied, if there was a legitimate family 
purpose.

But I do not read this statement the law 
laying down that these are th.e only conditions und& 
which authority can be implied j each case must be 
judged according to its own peculiar circumstaucjes* 
It is true that the word used in this passage is 
alienation', but a mortgage is an alienatibxi and uoxte 
the less so because it is for a particular purpose ; :
this is recognised by the Transfer of Property A ct ,;

i
(1) (t879) L L . E ,5  Calc. 148, 165.
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Moreover, this view lias the sanction of the highest 
judicial authority, for a mortgage by a managing 
member havS been ni^lield on this principle by the 
Privy OounciL, and in illustration of this I may refer to 
Grharih-if/llah v. Khalah Sinqh (1).

No donbfc in tlie present case the mortgage was 
executed before the advances were made, but I fail to 
see that this places any obstacle in the plaintiff’s way, 
in view of the fact that the iidvances were all made 
for legitimate family i3ari)0ses and the mortgage was 
a necessary of the arrangement. And I hold
that in the circamstances defendant No. 1 as the 
managing member had imi>lied autliority to execute 
the mortgage so as to nialce it unimpeachable by his 
minor son. It follows, then, that the alienation by 
way of mortgage is good, and that it can be enforced 
as a mortgage against the defendant No. 2 as well as 
against his father defendant No. 1.

So far I have dealt with the case apart from the 
item of Rs. 600: now it is necessary to consider how 
matters stand regarding this item.

The plaintiffs have been unable to show how it 
was expended: the defendants have refrained from 
throwing any Uglit on the point, and yet it is difScult 
to supj)0 se that they have not family books of account 
and available sources of information that would show 
what was done with this sum.

It has been forcibly argued that in view of all the 
circumstances the position would appear to be one 
where it would be reasonable to apply the “provisions 
of section 106 of the Evidence Act and hold that 
as the mode of expenditure is especially within the 
knowledge of the defendants the burden of proving 
how it was made was on them.: see Hunoomanper- 
sau^s (2)..

(1 ) (1903 }I .  L. R .-25 All. 407 ; (2 ) (1856) Moo. 1  A. 393, 418,
L. is o i.A . m
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But even if tho pkiijitilfe cannot sliow tliat tliis 
sum was oxpouded for a logitimato faixiiiy purpoHo, 
on the other Iiand, tho dofondantH liavo wliolly lulled 
to show that it was used for an imniora] purpose. 
And so we have the poHition iudicatod. in the cawo 
of Luchmun Bass v. G-iridhur Choivdliry (1).

This is a determination of a Full Bench of this 
Court which has given rise to much discussion, and 
in tolcen of this I need ouly refer to two recoufc but 
apparently discordant decisions: Maheswar Diitt 
Tewari v. Kishmi 8in,(]h (2) aud Kishun Pershad 
Ohowdhry v. Tipan Pershad Singh (3).

On the strength of tliis Full Bench detenni nation 
it is urged on behalf of the respondent that we can­
not decide in the plaintUfs’ favour wifcliout a i'olorenoo 
to a Bench specially constituted, At most, however, 
this contention can only refer to the Rs. GOO, and the 
plaintilEs say tliey would give up this amount rather 
than incur the deky and expense of ji reference.

Botistlie reference necessary, having regard to the 
circumstances of this case? First, then it has to be 
seen what tlie Full Bench detonniued.

Oiie of the questions proi)ounded to them waa this : 
“ In the case of a Mitakshara family consisting of a 
father and one minor son whore the father being the 
manager raises money by liypothecating certain ances­
tral family property by bonds, and it is not<i)roved on 
the one hand that there was any legal iiecessifcy for 
his raising the money, nor on tlie other that tha 
money was raised or expended for immoral or illegal 
purposes, or that the lender made any inquiry as to 
the purpose for which it was required, can the 
the mortgagee, enforce by Buit against the father an^

(1 ) (1880) I. L. R. 5 Oulc. 855. (2) (1907) I. h . B. U  Oalc, 184
(3) (1907) 1. L. 11 34 Oak, 735.
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the son the payment of his money by sale of the 
property during the father’s lifetime ?” The answer 
which wag returned by the Full Bench was in these 
terms; “ The mortgage itself upon which the money 
was raised could not be enforced, but the debt con­
tracted by the father, being itself an antecedent debt 
within the meaning of the rulings of the Pri^y 
Council, and the son being a party to the suit, the 
m.ortgagee, notwithstanding the form of the proceed­
ings, would be entitled to a decree directing the debt 
to be raised out of the whole ancestral estate inclusive 
of the mortgaged property.”

This answer has occasioned much discussion, but 
it is now the accepted view that it cannot mean that 
the mortgage is Incapable of enforcement against the 
father to the extent of liis share.

But even with this gloss the ruling is not free from 
difficulty.

If in execution of a decree against the father alone 
for a debt unconnected with any immoral or illegal 
purpose, a part of the family property is sold in 
execution, the son’s obligation to pay his father’s 
debts would of itself afford a sufficient answer to a 
suit brought by a son to recover the property. At 
the date of the Full Bench decision the result would 
have been the same, though the suit, was for enforce­
ment of a mortgage and the son was not a party to it. 
Since then, however, the Transfer of Property Act has 
been passed, and by section 85 it is x>roYided: Subject
to the provisions of the Code of Givir Procedure, 
section 487, all persons having an interest in the 
property comprised in a mortgage must be Joined as 
parties to any suit under this chapter relating to sucli 
mortgage: x>rovided that the plaintiff has notice of such 
interest.” In Lala Suraj Prqsad v. Golab Chand (1) 

(1) (1901) I. L .B .  28 Calc: 617.

' 25
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it was lield that this section is compulBory. So a 
morgtagee must now in a suit on a mortgage ol the 
joint property ol a Mituksliara famiiy executed by a 
father Join as a party the execntaiit’s sou, though he 
was a minor at the date oC the iDRtrameut.

Such a sou therefore is a person havuig an. interest 
in the property comprised iu the mortgage, and it is 
on that account alone that he is a uecesnary party. 
Moreover, it is only to a suit ujider Oluiptor IV of tlie 
Transfer of Property Act now reproduced by 0. 
XXXIV, Civil Procedure Code, relating to the m.ort» 
gage that he is a necessary party.

The parx)oso of joining the sou is not to obtain a 
personal decree against Irim on the strength of his 
obligation to pay his father’s debts, but primarily to 
give him an opportunity of redeeming as a x>ervSon 
interested in the mortgaged property and incidentally 
to resist the suit as against himself on the ground 
that the character of the debt absolved him U:om any 
obligation. In this connection, regard may be had 
to section 90 of the Transfer of Property Act now 
reproduced in. 0. XXXIV, r. 6 of the Oivii Procedure 
Code.

That it was not neccssary to m.ake the son, a. party 
to such a suit before tlie Transfer of Property Act was 
passed, or where its provisions did not apply, is clear 
from the cases to which reference was ma%) in Lala 
Siira'i ProsacTs case (1). And though ho was not a 
party, a decree could be passed for tlio sale of the 
eutirety, of the mortgaged property. Q?lio son’s remedy 
in such a case was that he could sue to recover tlie 
property, provided he could sliow that the debts were 
contracted for immoi'al purposes and the purchaser 
had notice that they wej'e so contracted : Siira'i Bimsi

(1 ) (1894) L J j. II  28 Calc. 517.
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Koer's case (1). Tlius it will be seen that the law 
has been materially modi tied by Statute and Statutory 
rule since tlie Full Bencli decision. But more than 
that, we have in this case facts which take it outside 
the scope of the Full Bench decision. Here the sums 
covered by the mortgage were, with the exception of 
Rs. 600 advanced foj* a legitimate family purpose, and 
so there is a sufficient foundation for a decree for sale 
on the mortgage. And though it is not shown that 
the Rs. 600 was for a legitimate family puri>ose, it 
certainly was not for any immoral purpose, and in the 
circumstances I think it may be regarded as a debt 
of the father binding on the son, and that the second 
defendant cannot be permitted to redeem the mort­
gage, except on the terms of paying off the Rs. 600 as 
well as the balance of the Rs. 5,000 which is shown to 
have been contracted for legitimate family purposes.

The decree of the Subordinate Judge must therefore 
be reversed, and it mortgage decree passed on the 
footing of Rs. 5,000 being due for principal. Unless 
the parties agree, there must be an account of what 
is due for interest at the mortgage rate. On payment 
of the amount so found by the defendants or either of 
them there will be the usual direction for delivery up 
of the documents, and if required for retransfer. In 
default of i^ayment within six months of this decree 
or the ascei’tainment of interest, whichever mâ  ̂be the 
later date, there will be a decree for sale and applica­
tion of the proceeds. The plaintiffs must "have their 
costs of the suit and api)eal which will be added to 
their security.
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S. M . Appeal allowed,

(1) (1879) I, L. E, 5 Dale. 14*8 ; L. K. 6 I. A . 88.


