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APPEAL FROM ORIGINAL Gl‘VlL.

Before Sir Lawrence H. Jenkins, K.C.1.E., Chicf .ustice, and
M. Justice Harington.

RODRICKS
V.
SECRETARY OF STATE FOR INDIA®

Jurisdiction—Secretary of State for Iudia in Cowncil—"* Dwell or carry on

business or personally work for gain "— Leiters Patent, 1565 5. 12.

This Court has no jurisdiction to entertain a suit bronght against the
Sueretary of State for India in Council, whers the cause of action has arisen
wholly ontside the ordivary original civil jurisdiction of this Gonrt, on the
gole around that the Seoretary of State for Indiain Conneil dwelt or carried
on business or personally worked for gain within the local limits of Ualentta,
the capital of Tudia at the time of the institution of this swt.

Doya Navain Tewary v. The Secretary of State for ludie in Council (1)
followed.

ArPEAL by the plaintiff Bertram Bustuce Moseley

- Rodricks from the judgment of Chaudhuri J.

This appeal avose out of a suit for malicions
prosecution brought by the plaintiff aguainst the
Secretary of State for India in Couneil. It wag alleged
by the plaintiff that while employed as a permanent
way inspector on the Eastern Bengal State Railway,
Lhe wag falgely and maliciously and withoutTeasonable
or probable cause prosecuted for criminal breach of
trust by the defendant, through his servants and
agents, certain railway officials, in the district of
Rungpur, that the prosecution terminated in an acquits
tal and that the plaintiff suffered damage, which he
estimated at Rs. 10,000. Paragraph 9 of the plaint was

* Appeal from Original Civil No, 50 of 1512,
(1) (1886) I L. R. 14 Cale. 2586,
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as follows :—“That inasmuch as it may be contended
that part of the plaintiff's cause of action herein
arose outside Calcutta, the plaintiff craves leave under
clause 12 of the Charter to institute this suit.”” Leave
was granted, but there was nothing in the plaint to
justify the grant of leave: and the argumment both in
the Court of first instance and on appeal proceeded on
the basis that the whole of the cause of action in the
suit arose outside the loeal jurisdiction of this Counrt.

In his written statement, the defendant besides
defending the action on its merits took the pleas, that
the plaint disclosed no cause of action, and that on the
face of the plaint it appeared that the alleged cause of
action arose wholly outside the ordinary original civil
jarisdiction of this Court, and that this Court had no
jurisdiction to entertain this suit.

The suit came on for hearing before Chaudhuri J.
Inasmuch as it was conceded by the plaintiff that the
cause of action arose entirely outside the local juris-
diction of this Couxt, the only question was whether
the Secretary of State for India in Council could be
said to be a person who dwelt or carried on business
or personally worked for gain within Calcutta, which at
the time of the institution of the suit was the capital
of India. There was nothing further in the plaint to
indicate that this Court had jurisdiction. Chaudhuri
J. considering himself bound by authority dismissed
the suit, o1” the 2nd April 1912, on the ground that the
Court had no jurisdiction to entertain it, observing :—

“The plaintiff in this snit seeks to recover the sum of Rs. 10,000
by way of damages for & false and malicious prosecution, said to have
been conducted against him in the district of Rungpur in wlhich bhe
says he was falsely accused of crimival breach of trust in rempect of
certain articles belonging to the Hastern Bengal State Railway when he
was employed as a servant of the Railway. He states that the criminal

proceedings terminated in his acquittal, that such proceedings were taken
maliciously and without reasonable, or probable cause, -and claims fo he
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entitled to judgment against the Secretary of State for India in Council
for damages, It has not been argued before me, whether or not, such a
suit is maintainable against the Secretary of State for Tudia in Couneil, the
only point urged being that this Court hag no jurisdiction under the Charcter
to entertain it. The argunment on both sides has also proceeded upon the
basis that the whole of the cause of action in this suit nrose outside the
local jurisdiction of this Cowrt. 1 find, however, from the Oth paragraph
of the plaint that the plaintift asked for leave under elause 12 of the Tetters
Patent ““to gafeguard himself against any coutention ™ that part of the
cause 0f action arose ontside Caleutta, T lind also from an endorsement
ot the plaint that such leave was granted by a lewrned Judge of this Court
then sitting ou the Original Side. T do not, however, ind anylhing in the
plaint upon which such leave could have been granted. It may be there
are facts which have not been fully set out in the plaint upon which the
plaintiff could have logitimately asked for such leave, but as the matter now
stands, T et hold that Jeave under ¢l 12 was not rightly granted and
the Secretary of State for Indiain Council cannot be bound by the leave
80 given, The order was made in his ubsence, and he can, undoubtedly,
guestion it. As I have said before, the argument has proceeded on the
bagis that no part of the cause of action in this anit arose within the local
limits of the jurisdiction of this Cowrt. The learned Advocate-General
contends that this Conrt has no jurisdiclion to try an action of this character
against the Secretary of State for India in Council—the cause of actiou
having arisen wholly outside the local jurisdiction of this Cowt. He says
that unless it can be shown in cagen like this that the Sccretary of State for
India in Council is a person who dwells or carries on business or personaily
works for gain within the local limits of Caleutta, this Court cannot try
a suit justituted against him, and relies npon Doya Narain Lewary v.
The Secretary of State for India (1). That case was decided by two
Tundges sitting on the Original Side of this Cowrt composing a Bench cons-
titated by the then Chief Justice om the 10th August 1886. There were
three other similar cases which were referred to the same Bench for
disposal, in all of which the Secrctary of State for India in Council was
defendant. ThG Bench was go constituted, I take it, upon a reference by
one of the Judges who was then sitting on the Original Side of this Court:
under rule 54 (Original Side), although I have not been able to find the
order of refercnce. There is no doubt that the case of Doya Narain
Tawary (1) is direct authority for the proposition that no euch guit is
maintainable. The learned Judges there held that the Secrvetary of State
for India in Council does not dwell within the local jurisdiction of this

" (1) (1886) L. L. R. 14 Cale. 256.
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Court, or carry on business. or personally work for gain. In so deciding the
learned Judges diseussed the decision of Mr. Justice Pigot in Biprodas
Dey v. Secretary of State for India (1). Pigot J. had taken a directly
opposite view, He held that such a suit was maintainable. He held
further that if the Secrctary of State for India in  Comncil in this
eotmtry was o legal person in any sense, be could not possibly hold that he
did not carry on business in Calentte. 8o far as Tam concerned, I am
bound by the decision of the two learned Judges Mitter and Trevelyan 54
who constituted the Bench to whom the matter was referred, but as I amn
uot conviuced in my mind that the decision is correct, T state my reasons.
However differently the word ‘““business ’ may have been construed at
different times, [ do not think there is any qguestion whatever that a
“earrying business,” is ‘busivess ” within the meaning of section 12 of
the Letters Patent, nor ig there auy doubt that a Railway Company or other
corporate body, or even a body of individuals whether incorporated or nof,
is a “person” within the meaning of that section: see the definition of
the word “person” inthe Ceneral Clanses Aet 1897. Tt cannot also be
doubted that a railrvad compauny, apart from the fact of having a
registered office, *‘carrics on business ” at its principal office where the
directors meet and the general business of the Company is transacted.
Jessel M. R in Brichsen v. Last (2), said that where the *“ Brain Power
is, there a trade or business is earried on. The question therefore is as to
whether the Secretary of State for India in Council, is “ a person ” within
the meaning of scetion 12 of the Letters Patent, and if go, does that
*person ' carry ou business in Caleutta, which at the time of the institution
of this suit was the capital of the Government of India.

I shall, therefere, first consider the position of the Sceretary of State
for India in Council, as a defendant in snits. 1o order to understand the
position of the Government in this country, it is necessary to refer to
certain old Acts. Af the time that 21 Geo. TII C. 70 and 37 Geo. III
C. 142 were enacted the Governor-Gieneral, the Governors of Bombay and
Madras and their councillors were servants of the HBast India Cowmpany,
and it was necessary to proteet them by special enactments frowm suits on
account of things done by them in the exercise of thefr guasi-political
functions. By Statute 8 and 4 Wm, IV C. 85 the ‘twding capacity of the

Company was abolished except as to such trade as was necessary - for -

purposes of the State. By 21 and 22 Vie. C. 106 the Government was
transferred from the East India Company to the Crown. Section 65 of
that Statute provides as follows— The Secretary of State in Couneil
shall aud may sue, and he sue}dAas well in India, as in England by the name

(1) (1885) L L. B. 14 Cale. 2620, (2) (1881) L. R. 8 Q. B. D. 414,
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of the Sccrctary of State in Council as a Body Corporate ; and all persong
and Body Politic shall and may have and take the same suits, remedies and
proceedings, legal and equitable against the Secrctary of State in Council of
Tudia as they could have doune agaiust the said Company 3 aud the Property
aud Tifccts hereby vested in Her Majesty for the Purposes of the Govern-
ment of India or acquired for the suid purposes, shall be subject and Lable
to the same judgments aud exccations ag they would while vested in the
said Compauy have been lishle to in respect of debis and Habilitics lawfully
contracted and incurred by the said Compauny.” By the words of the Statute a ‘
clear right of suit is given against the Secretary of State for Iudia in Coun-
¢il ns a Body Corporate,  Mitter aud Trevelyan JJ., however, held that ihis
section does not constitute the Secretary of State for India a Body
Corporate.  Perhaps not so for all purposes, but it is quite clear that he
was constituled a Body Corporate for purposes of suits, and as such
represents the Government of India in such suits as may be maintained
against the Government.  Bir Richard Garth in Judah v. Secretary of State
Sor audiof1) says * Lt seerus to me that since the Statule 21 and 22 Viet.
¢. 106 the Socretary of State for India in Council represents the Governwent
here to all intents and purposes,  Ile is the officer of the Crown authorised to
gue and be sued in respect of all Crown debts aud contracts.”  On page 452,
he says ** Section 1 of that Act deals only with the manner in which guits
are to be brought and has nothing to do with substantive rights. The
latter part of the section says nothing as to what vights may be acquired
cither by the Seeretary of State or by the Crown through the Seerctury of
State, nor as to the nature or character of rights so acquired, It leaves that
to be governed by the ordinary principles of lauw, But with regard to
liabilities which may be onforced against the Sccretery of Stite there are
express words.”

The Bast India Company was in its origin a teading company which
became vested with sovercign powers.  There is no guestion that the Com-
pony was Jiable to suite in respect of acty done in its trading capucity.

In Gibson v. East India Company (2) Chief Justice Pindul distiuctly
peints out that the power of the East India Company was of o two.fold
nature—one poiitical and the other commercial. By 21 and 22 Vict. ¢, 106
guch right of suits as individuals had againgt the Kast India Company were B
continued as against the Sceretary of Btate. This wag an exceptional
ehactment.  Colonial Governments have been held not to be liable to such
guity. They are not subject to any similar provision : sece Sloman v.
Government of New Zealand (3).

(1) (1886) L' L. 1. 12 Cale. 445, 450, (2) (1889) 5 Bing. N. (. 262, 273,
(3) (1876) L. R. § C. P. D. 563,
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The East India Company at the time that the Government was transter-
red from them had power to carry on trade for purposes of the State.  After
the transfer such trade has been carried on by the Government of Tudia in
this country, and as pointed out by Pigot J. in the ease of Biprodas Dey v.
Secretary of State for fndia (1), the Government is o frequent litigant in the
Indian Courtr, in respect of matters arising cut of such trade.

The Secretary of State for Tndia in Council cannot in this country
claim on behalf of the Crown the prerogative of Immunity from snits.  As
is pointed out in The Secretary of Sta e for India v. Hari Bhanji (2) two
principles regulate the maintenauce of proceeedings at law by a subject
against the Sovercign—the oune, hiaving relation fo the personal stalus of the
defendant—tho other, to the charvacter of that in respect of which relief
is sought.  In Eogland the forn of procedure permitted to a subject whao
consgiders himself aggrieved by an act of the Crown. is by petiticn of
rights. In this country the Crown has consented to submit some of its acts
to the jurisdiction of the municipal Courts. It is nobt necessary in this case
to discuss the nature of the acts for which Government can be sued in our
Uourts. The defendant concedes for the preseut, that such a suit as
this is maintainable against the Government.  Iam therefore of opinion that
for purposes of such a snit the Secretary of State for India in Couneil is a
“hody corporate” and a person withiu the meaning of clause 12 of the
Letters Patent.

Just before the Lotters Patent of 1862 the fivst Civil Procedure Code
Act VIII of 1859 had come into operation, so far ag the moffusil Courts
were concerned.  Section 5 of that Act dealt with the jurisdiction of those
Courts. Intihat Actthere was no provision as to how the Government might
sue or be sued, Tle Civil Procedure Act of 1877 Chapter 27 section 416
introduced the provision which we now find in section 79 of our present

Code, Tt laid down that suits against the Government were to be instituted
in the pame of the Secretary of State for India in Council. The Sceretary

of State for India in Council, therefore, is more than a ** mere name.” He
is for purposes of suits to be treated as a ‘' person,” and represents the
Government. The learned Advocate-General referred me to Iibert's Govern-
ment of India (2nd Edition) pages 176-177, which does *not help to decide
the point. I notice that on page 146 the learned author says this ** the office
of the Secretary of State is constitutionally a unit, thungh there are five
officers.””  Réference was made by the learmed Judges in Doyae Narain
Tewary's Case (3) to Kinlock v. Secretary of State for India in' Counerl (4)
in which the plaintiff sued for an account and distribution of * booty of

(1) (1885) . L. R. 14 Cale. 262 0. (3) (1886) L. L. R. 14 Cale. 256.
(2) (1882) L L. B. 5 Mad. 273 _(4) (1880) L. R. 15 Ch. D. 1.
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war " come to the hands of the Secretary of State under a royal warrant,
It wag argued that the defendant thus became ** trastee ” and the * boaty
was *trust fund”” James L. J. held it was not a trust, and that the
Seeretary of State for India in Council (the name by which the Government
can be sned) was not a person capable of being trustee, because accordiag
to that learned Judge the Government of Tndia was not capable of heing
trustee of such fund,  The property in that case had vested in the Crown,
and was to Dbe distributed by the servants of the Crown, according to the
Crown’s directions and that therefore no municipal Conrt had jurisdiction
to entertain the suit,  The observatious made in the course of the judg-
ment refer to the matter which was before the Court of Appeal and cannot
be considered of general application.  To hold that where suits are actually
maivkainable against the Sceretary of State for India in Council that he ig
a ‘“‘mere name,” I consider erroncous.  He is a * body corporate ™ in such
a suit, according to the express words of the Statute.  If, however, the
Seeretary of State for India in Council is a " mere name " it iy guite clear
that a name can never be said to ** dwell " anywhere or  earry on business.”
It is also clear that a “wmerc mame '’ can do nothing, The names cannot
sue or he sued, nor can there ever be a canse of aclion against a “mere
nawme,” bat as I hold it is not, T shall consider whether the Secretary of State
for India in Council who is a “legal person ” in such suils, can be said to
dwell in Caleatta or carry on Dbusiness there. It seems to me difficult to
pay that the Governwnent does not dwell in ity own capital and that a
(tovernment engaged in trades, though it may be for purposes of the State,
does not ** carry on business.” If Sir George Jessel is right that where the
“Brain Power” is, there a trade or business is carried on, the assumption
that the Brain Power of the Governmeut of India is at its seat of Govern-
ment, is not an nnjustifiable assumption. 1 would have had, therefore, no
hesitation in holding that the Secretary of State for India in Council, namely
the Government dwells ab its capital and carries on business there, and is
thus smenable to the jurisdiction of this Court, in cases where a suit can
be maintaned against the Government. o

I have gone through the cases referred to by Mr. Justice Pigot in his
judgment, and I may say I generally agree with the view exprossed by
him. Tu the case of P. & 0. 8. N. Co. v. Secretary of State for India (1),
the question has been clavoralely discussed. The learned Judge points
out that there are several cages decided in our Courts against the Secretary
of Stabe in spite of the ruling in Rundle v. Secretary of State in Council (2).
The observations in that case were made for the guidance of the profession
and are obiler. About the same time the Madras Court in the case of

(1) (1861) 5 Bom. H. C. App. 1. (2) 1 Hyde 37.
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Subbaraya Mudali v. The Government (1), took a different view. After
which came the cuses of Brite v. The Secretary of State for India in
Council (2), in which the question of jurisdiction does not appear to liave
been raised, and Hari Bhamji v. The Secretary of State for India (3).
Rundie's Case (4) was cited duriug argument hut was nob conuuented apou in
the judgment. It appears that in spite of the decision in Rundle’s Unse (4)
the other High Conrts continned to exerdise jurisdiction over the Secretary
of State. This Court also did the saune v the cuse of Ross Joknson v.
Seeretary of State(5) although how it came to do so in dircet conflict of
the deuision in Runrdle’s Case (4) is not clear.  See also Hakuwnehand's Civil
Procedure Code page 319, where the veferences are collected. T may also
refer to Doss v. Secretary of State for Judia in Counecil (6), in which
Sir BR. Malins V. C. allowed the demurrer, one of the gronnds being that the
plaintiff was a resident of India and the Secretary of State “ was also in
India.” Reference was made during argument iu that case to e Holmes (7)
in which a demurrer was allowed on the ground that the Queen was as
much “ resident " in Canada as in England.

Having regard to what I have said before and with great respect to the
learned Judges who decided the Case of Doya Nurain Tewary (%), 1 ventare
to digsent from the views therein expressed, but a3 Thold that T am bound
by the decision of a Beunch so constituted, I must hold that this Court has
no jurisdiction. The suit will accordingly be dismissed with costs.”

From this judgment the plaintifl appealed.

Mr. S. K. Chakravarti, for the appellant. The
learned Judge in the Court of first instance, although
bholding a different view, felt himself bound by the
authority of Doya Narain Tewary v. The Secretary of
State for India tn Council (8), to dismiss the suit. His
view, however, has the support of Pigot J. in Biprodas
Dey v. Secretary of State for India (9). Doya Narain
Tewary v. The Secretary of State for India in Cowncil
(8) is not binding on the Court of Appedl: the Bench
which decided that case was not even an Appellate
Counrt but a Special Bench on a reference. This Court

(1) (1863) 1 Mad. H. . 286. (5) 2 Hyde 153. ‘
(2) (1881) I. L. R. 6 Born. 251. () (1875) L. B. 19 Eq. 509, 535.
(3) (1879 L L. R. 4 Mad. 344, ° (7) (1861) 2 J. & H. 527.

(4) 1 Hyde 87, (8) (1888) I. . R, 14 Calc. 256,
(9) (1885) L, L. R. 14 Cale. 262u,
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has always power to refer a matter to a Fall Bench,
in case it takes a diflercnt view to that of another
Court of co-ordinate jurisdiction. There is a conflict
of opinion in the older cases: Rundle v. Secretary of
State in Cowncil (1), and Johnson v. Secretary of
State (2). The decision in Doya Narain Tewary v.
The Secretary of Stale for Indic (3), treats the Secre-
tary of State for India in Council as a “mere name.”
I'rom the Knglish statutes concerning the Government
of India, and section 79 and Order XXVII of the Code
of Civil Procedure, it is clear the Secretary of State
for India in Council is a “body corporate,” an entity
and not a “mere name.” The principal secat of the
Government of India was at Calcutta, the capital.
The railway was a Government enterprise.

[Mr. Kenrick K. C. The principal place of busi-
ness of this railway was at Sealdah, which is outside
the ovdinary original civil jurisdiction of this Court.]

The Railway Board, governing the railwuay, is a
department of Government and wasg in Calcutta.

The Advocate-General (Mr. Kenrick K. C.) (with
him Mr. B. C. Mitter, Standing Counsel), for the
defendant, was not called upon.

Jexkins C.J. This appeal arises out of a suit
brought against the Secretary of State for India in
Council, and the alleged cause of action is malicious
prosecution. The suit has been dismissed by Mr.
Justice Chaudhuri on the ground that the Court had
no jurisdiction..to entertain it. The plaintiff has
appealed from this judgment maintaining that there is
this jurisdiction. Under Order VII rule L of the Code
of Civil Procedure the plaintiff is required, among
other things, to show the facts constituting the cause

(1) 1 Hyde 37. (2) 2 Hyde 153,
(8) (1886) L. T.. R. 14 Cale. 256.
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of action and when it arose, and also the facts showing
that the Counrt hag jurisdiction. There is no allegation
in the plaint that satisfies this requirement, and the
written statement takes the objection that * on the
face of the plaint it appears that the alleged cause of
action arose wholly out of the ordinary orviginal civil
jurisdiction of this Court, and the Court has no juris-
diction to entertain this suit”” Now, it is admitted
that no part of the cause of action arose within the
local jurisdiction of this Court: but it is contended
that the Secretary of State for India in Council is a
person who dwells or carries on business or personally
works for gain within the local limits of Calcutta ; and
it is on that ground and on that ground alone that we
are asked to bold that there is jurisdiction. No doubt,
this argument met with some favour in the Court of
first instance, and the appellant suggests before us
that he was encouraged by the view of the learned
Judge to prefer this appeal. But in fact this is & point
which was decided adversely to him ag far back as
1886, and it has not been suggested that from that date
to thig, the decision to which I refer has ever been
questioned ordoubted : Doya Narain Tewary v. The
Seeretary of State for India in Council (1). Tt was
the decision not of a single Judge but of a Bench of
two Judges, and I think it would be wrong for us not
to follow that decision. T regard it as important that
matters of this kind shonld have all the certainty pos-
sible and that the Court shounld not lightly disregard a
decision definitely settling a question of jurisdiction
such as that which arises in this cage. If the decision
is wrong then it must be for a higher tribunal to cor-
rect it. For my own part, I prefer to follow it as being
a decision of a Bench of two Judges which has long
been accepted as a governing authorvity.
(1) (1886) L.°L. R. 4 Cale. 256.
‘ 22.
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‘We, therefore, hold that there is no jurisdiction and
we dismiss this appeal with costs.

HarineToN J. T agree.
J. C. Avpeal dismissed.

Attorneys for the appellants : B. N. Baswu & Co.
Attorney for the respondent: Kesteven.

ORIGINAL CRIMINAL.

Before Mr. Justice Carndug.

_ EMPEROR
(28
JIBAN KRISTO BAGCHL*

Charge—Misjoinder of chitrges —Joint trial on charyes of eriminal breach of
trust and falsifeation of accounts commitled in separate fransuctions—
Criminal Procedure Code (det Voof 1898), ss. 283, 234 anld 285—
Penal Code (Act XLV of 1860), 83. 408 and 477.4.

A charge of crininal breach of trust of o sum of money can he tried
under s 285(1) of the Criminal Procedure Code, at the same time, with one
of falsification of accounts made to conceal the act of misapproprintion as
part of the same trangaction ; and two unconnected charges of falsification
may be tried at one teial wader s 23435 but a charge of ecriwinal
breach of trust cannot be legally fried together with onc of falsification
relating to a distinct act of misappropriation committed -in a separate
transaction. v

Kasi Viswarathan v. Emperor (1) aud Subrahmania dyyar v. King
Emperor(2) followed,

THE prisoner was tried at the Fifth Criminal
Sessions of the High Courft under 8s. 408 and 477A of

# Original Criminal Case No. 8 of 1912 (6th Sessions).

(1 (1907) 1. L. B. 30 Mad. 328, (2) (1901) I. L. R. 25 Mad. 61
L. R.28 1. A, 257, .



