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APPELLATE CRIMINAL.

" Before Mr, Justice Chitty and M. Justice Richardson.

ANATH NATH DEY
.
EMPERORX

Trade-mark—Using « false trade-mark—Possession of instruments for
counterfeiling o trade-marf—Selling umhrellas with counterfeit trade-
mark—"Trade-name, use of, by rical manufacturer— Using a false trade
description—LPenul Code (Aet XLT of 1860), ss. 482, 483 and 486—
Merehandise Marks Act (IV of 1888), 8s. 6 and 7 ‘

A trade-mark must be some visible and conerete device or design affixed
to gouds to indicate that they are the manufactare of the parson whose
property the trade-mark is. It wight consist of a name impressed in some
distinctive way. There iy a distinetion between a trade-mark and a trade-
nams,

Singer Manufacturing Co. v, Loog (1) referred to.

Where & tradesman ulleged in his cowmplaint to the Magistrate that his
trade-mark counsisted of o particnlur device, with the name * Buito Kristp
Pal” or Sri Butto Kristo Pual’ said to be that of his son, but at the
trial claimed only the name as the trade-mark, while one of the partuers
disclaimed the device except the name, and the former's sou cluimed the
name gg representing his own trade-mark in a separate business, and the
rest of the proseeution evidenve did not estublish the possession or use of
any specific trade-mark :—

Held, that the complainant had not proved that he had a trade-mark
for the iuﬁiuvetz‘mt of which a rival trader, using s similar device with
the same ndwe, could be convicted under ss. 482, 485 or 486 of the Penai
Code, and that the case was of a civil nature. .

When a manufacturer has no exclusive right to manufacture a - certain
article or even articles of a particalar brand, all that by can claim i that
no other manufacturer should so mark such articles ag to pasb them off ag
the former’s wheu they are not,

®Criminal Appeal, No, 701 of 1912, against the order cf N. Bégcm;
Fourth Presideucy Magistrate of Caleutta, daied Ang. 22, 1912,

(1) (1882) L. R. 8 A. C. 15, 82.
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Semble : The improper wse of a trade-name may fall under 4. 5 of the
Merehandise Marks Act (IV of 1889), and he punishable under s. 6 or 8. 7 as
a false trade description,

THE appellant was tried by the Fourth Presidency
Magistrate, on charges under sections 482, 485 and 486
of the Penal Code and sections 6 and 7 of the Mer-
chandise Marks Act (I'V ol 1889), and convicted and
senteuced under the former sections, on the 22nd
August 1912, to a fine of Rs. 210, and in default to
simple imprisonment for three months. The instru-
ments for counterfeifing a trade-mark found in his
possession were ordered to be confiscated.

The complainant, Ashutosh Pal, had carvied on a
business in the manulacture and sale ol wminbrellas, at
No. 121, Old China Bazar, for the last 10 or 12 years,
in partnership with Nogendra Nath Dey and TLal
Behary Ghose. Hig son, Butto Kuristo Pul, had a
similor but independent business at 120, Old China
Bazar. Ashatosh Pal, in his complaint to the Chiel
Presidency Magistrate, alleged that his business was
of long standing, that one brand of his umbrellas was
known in the markeb ag “ Butto Kristo Pul” umbrel-
las, being so named aflter his son, that he had a trade-
mark with a specific device {(which he exhibited) bear-
ing the words “ Bulto Kristo Pal” or “Sri Butto
Kristo Pal,” and that the appellant had connterfeited
his trade-mark by asing o similar design containing
the same name, and had sold © Buéto Kristo Pal” um-
brellas as his own manufacture. At che trial, however;
he stated, in cross-examinabion, that his trade-mark
consisted ouly of the name. One of the partners
deposed to the same effect, while the other positively
repudiated the exhibited mark as a whole except the.
name. The complainant’s son, who was also examined
for the prosecution, claimed the name as being his;
own trade-mark in the separate business. A number:
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of other witnesses was examined, but none of them
proved that the complainant had any particular device
as a trade-mark, though they stuted that there was a
brand of umbrellas known as “ Butio Kristo Pal,”
and that swhen they received orders for such arvticles
they procured them from the complainant’s firm.

The appellant wag carrying on a similar business at
No. 125-6, Old China Bazar Street, and sold umbrellus
with a similar device, also containing the words
“ Butto Kristo Pal.” His case was that one Tulsi Das
Pal, who wag in the trade for about 20 or 25 years
previous to his ingolvency in 1908, had manufactured
and sold nmbrellas called “ Buito Kristo Pal” after
his son, and that Tulsi had, shortly before becoming
an insolvent, sold the business to him. It was proved
that the appellant had sold such umbrellas since 1908,
and the dies and plates used in imprinting his trade-
mark were found on his premises and seized.

The Magistrate convieted him as stated above,
whereupon he appealed to the High Court against that
order and sentence.

Mr. Eardley Norton, Babu Aitulya Charan Bose
and Babu Ramani Mohan Chatterji, for the appellant.
The Advocate-General (Mr. G. H. B. Keurick,
K. C), for the Crown,
| Cur. adv. vult.

CHITPY AND RICHARDSON JJ. The appellant, Anath
Nath Dey, has been convicted by the Fourth Presi-

dency Magistrate of offences under sections 482, 485
and 486 of the Indian Penal Code,and sentenced to pay -

a fine of Rs. 210, or in default to undergo 3 months’

simple imprisonment, the fine if realised to be paid to-

the complainant as compensation. The appellant was
also charged in the alternative with offences under
sections 6 and 7 of the Merchandise Marks' Act, 1889,
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but, beyond stating the fact at the commencement of
his judgment, the learned Magistrate has taken no
further notice of it. He has not at all discussed those
charges or come to any finding upon them. The case
of the complainant Ashutosh Pal, as put forward in
hig petition of complaint, is that he manufactures and
carries on business in umbrellas; that his business is
of long standing and his umbrellas known in the
markets as “ Butto Kristo Pal” umbrelias, © Bulto
Kristo Pal™ being the name of his son ; that hiy trade-
mark is the device annexed to the petition and marked
A, (In Court it has been marked as Hxhibit 1) He
farther complained that the appellant who had recently
started business in umbrellay had counterfeited the
said trade-mark, using one very similar to it, {Exhibit
B). (In Court that has been marked as Exhibit 2.) He
accordingly charged the appellant under sections 482,
485 and 486 of the Indian Penal Code, and sections 6
and 7 of the Merchandise Marks Act, 1889. The
appellant filed o written statement denying the com-
plainant’s trade-mark. He alleged that Buotto Kristo
Pal was the son of Tulsi Dus Pal, whose umbrella
business lie (the appellant) had purchased. He
farther complained that, the parties being rival tradeuvs,
this case had bzen brought againgt him- falgely and
maliciously in order to raiu his business.

When the cage came on for hearing the complain-
ant gave evidence. He swore that the wumbrellas
manufactored by him in the nume of his son_wei't':
known as © Butto Kristo Pal” umbrellas. He further
swove to the dosign (Rxhibit 1), and to the appellants
alleged counterfeit of it (Hxhibit 2). Iu cross-examing-
tion he alleged his trade-mark in umbrellas to be ¢ Butto
Kristo Pal” ov “Sri Butto Kristo Pal’ One of the.
complainant’s partners, Nagendra Nath Dey, stated::
“The. trade-mark of the umbyellas is * Buito K
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Pal’” The other partner, Lal Behari Ghose, in cross-
examination went further. He said : ¢ Ony trade-mark
is © Butto Kristo Pal’ '"This configuration (meaning
Hxhibit 1) is not our trade-mark. * Bufto Kristo Pal’
only is onr trade-mark.” He admitted that it had not
been advertised, still less rvegistered. Butto Kiisto
Pal, the sou of complainant, has no business connec-
tion with his father, except that Nagendra Nath Dey,
one of complainant’s partners, is also his partner.
They carry on a separate business at 120, Old China
Bazar, the complainant’s shop being at 121. Buatto
Kristo Pal, in cross-examination, said ; ¢ Butto Aristo
Pal’ is my trade-mark at No. 120. The shop at
No. 120 was opened 3 or 4 years ago.” The complain-
ant called a number of other witnesses, merchants,
who had bought umbrellas of his firm, and others.
Not one of them gpeaks to any device or trade-mark of
the complainant, but their evidence goes to show that
there is a brand of umbrellas in the market known as
“ Butto Kristo Pal” umbrellas, and when they ave

asked for such umbrellas they write to the complain-
ant’s firm for them. Itis suid that the complainant
has been doing this business for 10 or 12 years.

The charge against the appellant is, that he has
also been selling umbrellas as “ Buito Kristo Pal”
umbyellas, a number of which were found at his place
of business, No. 125-6, Old China Bazar. A wooden
block, tlre die of Exhibit 2, was also found and has
been put in to support the charge under gection 485.

The appellant called evidence to show that Tulsi

L
oS
&

1912,
Axaryo NatH
Dey
.
Exrenon.

Das Pal. who admittedly had dealt in mmbrellas for:

20 or 25 years previous to his insolvency in 1908, had

used the name of “ Bufto Krista Pal” to denote one -
class of his umbrellas for 3 or 4 years prior to 1908, he
also having a son Butto Kristo Pal. Tulsi Das Pal is

-a‘cousin of the complainant who learnt his business in
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Tulsi Das’ shop. It was further alleged that Tulsi
Dus Pal, on the eve of his insolvency, sold his
business to the appeliant, who has since carried it on.
There can be no doubt that Tulsi Das Pal before 1908,
and the appellant since that date, have received orders
from the mufassil for “ Butlo Kristo Pal” umbrellas.

On this evidence the learned Magistrate has con-
victed the appellant under sections 482, 485 aund 486
of the Indian Penal Code. In our opinion that con-
vicetion cannot possibly stand.

A trade-mark must be some visible concrete device
or design allixed to goods to indicate that they are the
manuafacture of the person whose property the trade-
mark is. It might, no douabt, consist of a name
impressed in some distinctive way. In this case the
complainant has no exclusive right to manufacture
umbrellas or even umbrellas of a parvbticular kind.
All that he could claim would be that no other manu-
factarer should so mark umbrellas ag to pass them off
as the complainant’s manafacture when they were not.
This the complainant alleged that the appellant had
done by aftixing a mark ordesign closely rvesembling
his own and containing the mname ¢ Butto Kristo
Pal”  The complainant, however, has com.pleﬁely
failed to show that he has any such trade-mark. In his
complaint he put forward Exhibit 1 as his trade-mark,
but in his examination he went back on this, and
claimed simply the use of the name “ Busto Kristo
Pal” Hispartner, Lal Behari Ghose, went further and
denied that Exhibit 1 was their trade-mark, while the
son, Butto Kristo Pal, claimed the name as his trade-
mark in a buosiness independent of his father’s. Not
one of the complainant’s witnesses speak to the com-:
plainant having any trade-mark, meaning any design
or device, nor do they suggest that his uwmbrellas

~are known by any such trade-mark. 1t appears ’tha'L



VOIL. XL.] CALCUTTA SERIES. 287

the case was allowed to change its character as it went 1912
on. From a case relating to the making and use of 4 yqiru Nara
false trade-mark, it drifted into a case of using a false Dy
trade-name. The distinction between a itrade-muvk }a_\“;}ﬂ-,}f,
and a trade-name is clear: see the remarks of Lowd
Blackbur in Singer Mo factiring Co.~v. Loaog (1.

The improper use ol a trade-name might fall within

the parview of section 5 of the Merchandise Marks Act,

and be punishable under section 6 or 7 as a false trade
degeription.  That, however, is not the case here.

There is no proved trade-mark of the complainant for
infringing which the appellant can be convicted under
sectlons 482, 485 or 486 of the Indian Penal Code. We

ave not prepwed to say what might have been the

result had the case been confined to the charges under
sections 6 and 7 of the Merchandise Marks Act. [t has

not been dealt with on that footing, and the appellant

could mnot, as the evidence at present stands, be
convicted under either of those sections.

We allow the appeal, set aside the conviction under

gections 482, 485 and 486 of the Indian Penal Code, and

direct that the {ine, if paid, be refunded. The property
«confiscate:dd muast be retarned to the appellant. We

may add that we agree with the contention of the
appellant that this case ought never to have been
brought in the Criminal Court. The dispute between
.the parties is one of a civil nature, and could have

been much more satisfactorily dealt with by a Civil

Court.

E. H. M, Appeal allowed.

© (1) (1882) L. R.'8 A, C. 15, 82,



