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Be-^ore Sir Laiorenee H. Jenkhts^ K .C .f .E  , C h k f  JmUae, and 
Mr. JuHticB Woodi'offe.

1912 J O S H U A  '

Attg. 22. V.

A R A K I E . '^

Jeioish la ’O —Afavrla'je cws'iom— Ketitha'' Itifjal o.ffeci o f— Righk o f  idj'e,

III a su it b rou g lit  l>y a Juwiwli Lul}’' inan-iiMl in (Jalculta , fa r  tlio recov ery  

f;rom her dooeaacd h n sba n d ’K (!H(-,aki o f  tlio Hum ininil’.ioiu'il in a k eiu h a ,  

ex ecu ted  oti the occasion  o f  their m arria ge  :—

Held^ that the kelnha was a iiectiHsary but formal iucidetit o f the 
marriage contract and ceretuouial, and created uo hucu right in favour o f the 
widow. '

A p p e a l  b y  t l i e  p la in tilflC , M o z e l l o  J o s h u a ,  f r o m  t h e  

j a c l g n i e i i t  o f  H a r i i i g - t o i i  J . ( l )

O i l  t h e  8 t h  D e c e i u b e r  1 9 0 7  t h e  i) la i.n ,t .if f  D ia r r ie d  

A a r o n  E a i> h a e l J o s h u a ,  b o t h  b e i n g  o f  t l i c  J e w is h ,  f a i t l i ,  

a t  C a l c u t t a ,  a n d  o .u  t h e  o c c a H lo n  o !  t h e  n ia i . 'r ia ,g e  a n  

i n s t r a m e n t  c a l l e d  a  k e M i h a  w a s  e x e c u t e d ,  o i  w h i c h  

t h e  f o l l o w i n g  i s  a  t .r a n s la t , i .o u . :—

“ On Sunday, tiie Brd day oC the m outh,of Talaith in the year 5008 from 
the creati(ju o£ the world that we are counting' here in the town o f  Calcutta 
which is situated and lying on the bank o f river' ClangcH whicti is running 
to the big sea, How Mr. Aaron the son o f  llapliael JoBliua ‘npoke to this 
woman Muzzaltote daughter o f  Jacob .Ezackiul Hakain WoBot! to l)0 my 
w ife in accordance with tlie law o f  Mosea and iBrael and I by the help o f  the 
Almighty will Borve and respect provide feed ami clothe you iu accordance 
with the usage o f  Jewish, gentlemen who arc serving reapecting providing 

•feeding and clothing their wives iu iho best manner and we allow you 
endowment (mo/trana) with oath I establish from  m y own numey one

’̂ Appeal from  Original Civil No. 56 o f 1911.

(1) (1911) .I. L. K.^ 8  CaJc. 70B. .
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hundred silvtr whieli are allowed lo you hy the Puibl,>is and your food eloth- 
.ng and your recjuirenienfe aud I will vi^it you in the way o f the world 
and the said bride has acceded aud became his w ife according to tlie Law 
o f  Moses and Israel and that «he bruiig’ht to iier husband ornaments o f gold 
and silver and dresses etc. totalling to Es. 5,000 which lie has accepted 
and wrote upon himself on the former and the latter also in all Its. 5,000 : 
and he further agreeil t<j add out o f liis money an addition on tlie principal 
o f  this edict Rs. 4f>5 in all togetlit-r with the endowment additionrf and g ift:5 
Bs. 10,555 ai)(] Mr. Aaron acknowledged that the aboYenientioncd f?ums are 
received and acccipted by him aud under his conunand and lie acknowledged 
that the said sums are as lent to him and he possessed the same and like the 
trade o f  gvia!" and iron siiouhl it increase aud decrease will be sustained by 
liiu) and accordiiii>iy the said Jlr. Aaron tnid us that the security aud the 
reapousibility o f  this edict the endowment aud tlie addition -which are 
stipulateil for her accepted und agreed hy me aud uiy heirs after me from 
all my properties aud also niovealde and not moveable will be security and. 
pledge to realize from the best o f my woven goods and landed properties 
wliich I have under the heaven aud that I nu\y possess hereafter aud e%'ea 
from the robe that is on my sii'iulders during my existence aud after my 
existence from tliis day and f(u- ever and security aud responsibility and the 
strength as o f  all other edictii the endowment aud addition as are in custom 
wnth the daughters o f  Tsreai ako 4 umma (measuremeut) o f  gi-ound as 
worthy and as it is ordered by our Rabbis, Not like a support aud not like 
a draft to be considered this on cancelling all s'u’ts uf previous understand­
ings in the world aud in rejecting all evidences and oaths. W e the under­
signed are witnessing that all aforesaid are spoken by the said Mr. Aaron to 
Muzzaltobe liis this bride his w ife trust aU tluib are \vritten above uud 
explained with solenui oath aud complete. To purchase -wifcli the valuable 
articles. All those uaentioned above are correct riglit firm and true.

I accept those meutioued above.

A aeon  R a p h a e l  Jo s h u a .

Wii)iens. Witness.
R a h i m  M o se l  C o h e n . D a v u ) A e l ia  D a v id  J o seph  EiiRA.”

Aaron Eapliael Joshua died intestate on tlie oth 
March 1908, le a Y in g  him surviving the plaintiff his 
widow, and the defendant• Sophie Arakie his daughter 
Tby a previous wife.

Letters of administration to the estate and effects 
of the deceased were obtained by the Administrator- 
General of Bengal on tjie 18th June 1908. The assets
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consisted of Government securities of the value of 
about Rs. 29,000, and claims were i^referred by 
creditors against the estate to the extent of about 
Es. 70,000.

On the 11th Novembei* 1908 the widow instituted 
this suit claiming under the kettcha, which she 
described as a marriage settlement, the sum of 
Ks. 10,555 as a first cliarge on lier liusband’s estate, 
contending that lie “ had charged Ids property with 
the i)aynient to the phiiiitifi; of the said sum being 
sum>s settled granted ot' given by way of dower or 
gifts to the plain tiff by the said deceased in consi­
deration of the mari’iage of the plaintiff with the 
deceased.”

Sophie Arakie and the Administrator-General of 
Bengal were made defendants in the suit. It was 
contended by the former that the Instriiment did not 
operate as a charge, and that “ the execution of an 
instriiment of this form and nature is by Jewish 
custom a part of the marriage ceremony and nothing 
more, that the mention of money or property therein 
is merely nominal, and no money or prox>erty is 
really forthcoming as intended to be given settled 
or secured.”

The suit came on for hearing before Harington J., 
and was dismissed by his LordHhJx3 on the 9th June
1911 (1).

From this judgment the plaintiff appealed.* On the 
6th March 19̂ 12, when the ax)x")eal was first opened 
before the Appellate Court, an adjournment was 
granted to enable tlie parties to adduce farther 
evidence in the Bhn,pe of ai>prox3rlate books of reference 
or affidavits of acknowledged authorities in support 
of their rival contentions. These books and affidavits 
were now placed before the Court of Appeal.

( 1) (1911) I. L ,l\ , 38 Qalc. 708.
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Mr. B, Ohakravarti (witli him M r.A.N '. Chau- 
dhuri)^ for the api^eihint, referred to certain afflthivits, 
and to the text4)00ks : Milziiiui on Divorce, jip. 85, 86. 
87, Ambler, and the Jewish Encyclopt©dia. The pre­
ponderance of authority is in favour o[ the uiipeUaut, 
The oj)Iaions of authorities are relevant undei; section 
50 of the Evidence Act. Dr. Gaster’s opinion ib that 
the right arises out of the relationsliip ]}ytween the 
X>arties. The instrnment is evidence of tlie amount. 
According to Dr. G-aater, even if the wife does not in 
fact bring io. any mone\  ̂ the husband is not absolved 
from liability for tlie sum mentioned in the instru­
ment. The Indian Succession Act does not inter- 
fere with customary hxv7. The instmimeut creates a 
charge on tlie husband's estate.

Mr. S. B. Das (with him Mr. Hyam), for the 
respondent, Sophie Arakie. The ketuba is merely an 
archaic incident of the Jewish marriage ceremnny, and 
has no legal effect. The recitals in the instriiment 
have no foundation on fact : the figures are fictitious. 
There is no evidence that these instruments are 
enforceable. Jeŵ s are governed by the ordinary 
’ municipal Jaw.

Mr, Hyam (following). This Court has no jurisdic­
tion to administer Jewish law : Musleah v. Musleah{l). 
The ketuba is an instrument connected with the 
marriage ceremony, and must be construed according
to the law of the domicile of the parties, which is

•tt

British Indian: Story on Conilict of Laws, 7th edition, 
clauses 110, 113. The instrument purports to be 
declaration by two witnesses, and admitted by the 
husband. According to the evidence, the declarants 
signed the insti’ument without knowing its contents. 
Such, an instrument can have no legal effect.

1912
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1912 Mr. J. B .  Bagram, for'tlie Adiiii niBtnitor-Cleiieral of
jQgjjuA Bengal. The ijisfci-iimeDt cannot be said to coiiBtltiite 

a declaratLoa of trust. Nor can it constitute a cliarge 
on tile Inisband’s estate ; siicli a cliai’ge is unknown to 
Engli.sli law.

Mr. Ghakravarti, in  reply. The l a w  o f  c o n t r a c t  
a l lo w s  a p r o Y is io ii  in  c o n  B id era t io n  o f  m a r r ia g e .

Q'ur. adv. vult,

JENiaNvS O.J. The j)iainti ft, MozeJie Joshua, is the 
widow ol: Aaron Kapliaei Joshua; and slie has brought 
this snit to establiBli her right to lis. 10,555 under an 
instrument, which she describes as a inarriage settle­
ment or ketuba. Tlie defendants are Boplrie x4.rakie, 
Aaron Raphael Joshua’s daughter ]>y a former wife, 
and tlie Adniinistrator--Geiierai ol; Bengal, his repre­
sentative under a grant of letters of administration.

This kfdiiba came into existence on the marriage 
of the plaintillf: with, tlie deceased. A transhitioii of 
it is annexed to the pJaint.

It opens with a narration of tlie bridegr{>om’s pro­
posal to the bride, his jiroiniso to feed and clothe her 
and endow her with 100 pieces of silver, her accept­
ance of his ])roposal, and their marriage.

Then it is said tlie bride brought to her spouse 
“ ornaments of gold and silver and dresses to tailing 
to Rs. 5,000 which, he has accepted and wrote upon, 
himself on the former and the latter altjo, in all 
Rs. 5,000. And he further agreed to add, out of his 
money, an addition on the i^rincipal of this edict 
Rs. 455, in all together with the endowment, additions 
and gifts Rs. 10,555. And Mr. Aaron acknowledged, 
that the abovenientioiied sums are receiyed and 
accepted by him and under his command. And Ke 
acknowledged that the said sums are as lent to him 
and he possessed the same and like the trade.^of gofit;

7̂0 INBIAK LAW REPORTS. [YOL. XL.
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sustained by liim.”
Tlie iiistd’unieiit then concludes as follows :—
“ Aiitl accordingly fcbe said Mr. xiuron told iib tliufc " J 

the security and the responsi])iUty of this edict the '̂ n̂kikh C.J. 
endowment and the addition which are stipulated for 
her accei^ted and agreed by me and iiiy heirs after 
me from all my i)roperties and also moveable and 
not moveable will be security and pledge to realize 
from the best of my woven goods and landed pro­
perties which I have nnder the heaven and that I 
may possess hereafter and even from the robe that is on 
my shoulders dui'ing my existeiice and after my exist* 
ence from this day and for ever and secnrity and re- 
sx)onsibility and the strength as of all other edicts the 
endowment and addition as are in custom with the 
daughters of Israel also i  umma (measurement) of 
ground as worthy and as t is ordered by our Rabbis.
Not like a support and not like a draft to be considered 
this on cancelling all sorts of previous understandings 
in the world and in rejecting all evidences and oaths.
We the undersigned are witnessing that all aforesaid 
are spoken by the said Mr. Aaron to Muzalltobe his 
this bride his wife trust all that are written above and 
explained with solemn oath and complete. To pur­
chase with the valuable articles. All those mentioned 
above are correct right firm and true.”

It wfis signed by two witnesvses, and there is a 
written statem.ent by the bridegroom accepting what 
was mentioned in the document.

Though the translation leaves much to be desired, 
tbe general drift of the instrument is clear.

The question for our determination is whether it 
was intended to operate, as an effective legal instni- 
ment, entitling the plaintiff to recover Rs. 10,555 on 
lier husband’s death. Hariiigton J. decided adversely ;
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1912 to tlie pkiiiitiff, and so slie has x̂ reCerred fcliis
JOKHOA ax)peal,
, When the appeal was firsb opened before ns, bothAeAKIE. i x  X 5
— . sides sought an opj)ortiinity of obtaining farfcher

JknkinsC.J. authorities in suxoport of their rival contentions. As
the case was one of first inipreHsion, at least in this 
Court, and of considerable importance to the Jewish 
comnmirity in Calcutta, we, by consent of x̂^̂i’ties, 
allowed an adjoiirnnient, and gave eacli side permis­
sion to adduce farther oYidence in tlie shape of ax3pro- 
X)riate books of reference or affidavits of acknowledged 
authorities with a view to sliowing whether or not an 
iDstrument such as this ftetuba was ordinarily in­
tended to have legal operation on the husband's 
death.

AfB.davits have been placed before us on both 
si(k̂ s, but they do not meet tlie point on which we 
desired assistance.

Text-books too have been x^rocured, but the}?- are of 
historical rather than of x)i"ictical interest.

On a consideration of the materials ou tlie record 
I am convinced that the ketiiha is a necessary inci­
dent of a marriage contract in Oalcntta between those 
of the Jewish faith.

And t h o u g h  i t  is expressed in terms th a t  s u g g e s t  
X^ecuniary e n d o w m e n t , yet a c c o r d in g  t o  m o d e r n  ideas 
and m o d e r n  x̂i-’actice this exx^ression (in my oxnaion)” 
is not intended to have t h e  le g a l  c o n s e q u e n c e s  f o r  
which the plamtiffi c o n t e n d s .

A solemn declaration of endowment, forming a 
X̂ art of the marriage ceremonial but leading to no 
X>raGtical result, is not unknown, and I see no difficulty 
in the way of regarding the hetiiba as a survival, 
which is now a mere formality and nothing more.

This view gains support from the fact established 
in this case, that what is recited«did not in truth occur
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and tbe evidence shows that though the iiistniraent 
purports to be an assertion by the witnesses of their joshi’a 
actual experience, they both signed the doeumeDt in

A lU K iE ,
Ignorance of its contents. And then again it is a -—
significant c]r<!nnistance that no instance is recorded 
in the evidence or disclosed in any reported case 
where a ketuha  ̂ has been treat,ed as creatijig a right 
to recover tlie sanis nieutioned In it.

The present suit is based on the ketiihd and on 
that alone, so that I refrain irom considering the 
problem "whether a Jewish wddow has any rights of 
dower. lS[or do I intend to express any opinion as to 
her rights in the event ot‘ divorce.

I x î'opose to deal only ‘with that which is before us, 
the right of a Jewnsli widow married in Calcutta to sue 
on her husband’s death for the sums mentioned in the 
Jcetiida, and on that my op-inion is that the plaintiff 
has failed to establish her claim, and I would therefore 
dismiss this apx>eal with costs.

WOODEOFFE J. I agree.

Appeal dismissed.

Attorney for the appellant: Jsf, 0. Bose.
Attorneys for the respondents : O. C. Ganguly ̂  Co,; 

a . Westmacott.

j. 0.
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