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APPEAL FROM ORIGINAL CIVIL.

Before Sir Lawrence H. Jonking, K.C.LE., Cliey Justice, uni
Mr, Justice Wowmlrufe.

BALINATH
2.
AHMED MUSAJI SALEJL?

Arbitration—Bengel Chamber of Commerce, arbitration hy—dward, filing
gf—Tndian Arbitration Aot (IX of 188%). 35, 11, 13, 14 and 15— Rules
unler the Indian Arbitration Aot 1899 —Suhmissine—Bought and sold
notes—Stanp-duty~—Form of Order—Custs.

Where bought and sold notes relating to a contract for the sale of gonds,
contained an arbitration clawse, and were stamped with une anua stumnps

Held, that, on the materials before the Court, the practice of stamping
such documents with one anpa stanps wus not invalid, und the procecdings
in arbitration were effectual.

Under the provisions of the Indian Arbitration Act, un award is to be
filed not ou the application of the parties, but at the instance of the
arbitrator ; and when the award has been filed, the result is nob that there
iy a suit in which a deeree has been passed, but that there i au award which
is enforceable as a decree.

Tribhuwandas Kalliandas Gajjar v, Jivanchand (1) snd In re o Bank-

ruplcy Notice (2) referred to.

Such of the rules of Court framed under the Indian Arbitration Act
as are not in accordance with the Act are inoperative, and no effect can be
given to them,

APPEAL by Baijnath, the legal representative of
the petitioner, from the judgment of Flétcher J.

This appeal arose out of an application for an order
that certain awards be filed in Court under the provi-
sions  of the Indian Arbitration Aet of 1899. The
material facts are set out in the following extract from

@ Appeal from Original Civil, No. 9 of 1512,
(1) (1910) 1. L. R. 35 Bom, 196. (@) {1907] L K, B. 478.
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the judgment of Fletcher J. who heard the apphcamon
in the first instance :—

“The submission or rather the two submissions to arbitration are con-
tained in two contract notes, both dated the 23rd December 1904, relating
to the sale of certain B, Twill bags sold on account of Messrs, Hurdwary
& Co. to Messrs. Ebrahim Soleman & Co. The submission which is in
identical terms in beth notes is in the followin g terms :(—

“Any dispute whatsoever arising on or out of this contract shall be
referred to arbitration under the rales of the Bengal Chamber of Commerce
applicable for the time beiug for declsion and such decision shall he accept-
ed ay final and Dbinding on the both parties Lo this contract. The award
may at the instance of either party aud without any notice tu the other
of them be made a rule of the High Court of Judicature at Fort William.”

The Rules of the Tribunal of Arbitration of the Bengal Chamber of
Commerce (so far as material to be here stated) are as follows :—

V. The Secretary or officiating Secretary for the time being of the
Chamber shall and he is herchy appointed to be and act as the Registrar
of the Tribunal and his duties as such shall ordinarily consist of or inclade
the following :\—

He shall by himself or his subordinates receive submissions, references
or applications to the Tribunal, and payment of fees and costs, notity
the arbitrators, give mnotice of hearing and other notices to parties, keep
register of submissions references and applications to the Tribunal and a
register of awards and keep such other books and memoranda and make
such returns as the Chamber shall from time to time require, and shall render
such assistance to the arbitrators in arbitratious as they may require and
generally shall carry out the directions of the Chamber with regard to the
conduct of arbitrations.

V1. That in every case where a dispute has arigsen in relation to a
contract which provides for a decision thereof by the Tribunal an applica-
tion shall be addressed by either party to the Registrar who on receipt of
such application shall constitute & Court by nominating ir writing two or
more arbitrators and also in vase of need an wmpire or if both parties in and
by such application go desire a single arbitrator to adjudicate on the dispute.
The consent of the arbitrators to act shall be obtained by the Registrar and
the arbitration shall then be conducted in accordance with the following
rules with which are incorporated where not expressly or impliedly provided
to the ¢ontrary the provisions of the Indian Arbitration Act :—

(8) If any arbitrator or umpire decline or fail to act or if he die

or become iucapable of acting the Registrar may appoint
new arbitrator or umpire in his stead in like manuer,
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{¢) The parties to the reference and all persons claiming through 1912
them respectively shall subject to the provisions of any law Batisath
for the time being in force submit to be examined by the ».
arbitrators on oath or affirmation in relation to the matters in AHMED
dispute and shall subject as aforesaid produce before the éi‘&i‘?

arbitrators all books deeds papers accounts writing and docu-
ments within their possession or power respectively which
may be required or called for and do all other things which
during the proceedings on the reference the arbitrators may
require and particularly in the case of references relating to
piece-goods or jute shall comply with the arbitrator’s require-
ments as to production and selection of samples and otherwise.

() The arbitrators bhall have power to appoint a time and place for
the hearing of references and within 7 days of notice on that
behalf the parties shall prepare and submit to the Registrar
a written statement with regard to the matter in dispute or
difference.

{g) No party to a reference shall without express permission of the
arbitrators be entitled to appear in person or by counsel
attorney or other advocate or advisor or before the arbitrators
or insist on or require the arbitrators to hear or examine
witnesses or receive oral om documentary evidence but the
arbitrators at discretion may through the Registrar require the
parties with or without witnesses to attend before them or
before any Committee or Sub-Committee of the Chamber to be
examjued on or without oath or solemo affirmation.

(j) The arbitrators may at their own instance at any time or
times before making a final award consult refer to and act on
and adopt the advice recommendations or suggestion of avy
Committee or sub-Committee of the Chamber having or exer-
cising special jurisdiction or powers relating to tne particular
industry cominodity produce or branch of trade covcerned in
the reference or of any experts whether members or not aud
may also at the expense of the parties codsult and adopt the
advice of solicitors or counsel upun any question of law evi-
dence practice or procedure arising in the course of reference.

(I) The arbitrators shall make their award in writing within 14
days after entering on the reference or vo or before any later
day to which the arbitrator by any writing signed by them
may from time to time enlarge the time for making the award.

(o) No award shall be set aside or varied or attempted to be set
aside or wvarled by reason or on account of any informality



222

1912
Banvary
.
AHMED
Musan
SALEIL

INDIAN LAW REPORTS. [VOL. XL.

omission or delay or error of the proceedings in or about the
same or in relation thereto or on any other ground or for any
miscondact short of collusion or fraud en the part of the
arbitrator,

(¢) Tue Indian Arbitration Act 1899 so far as the provisions thereof
are not inconsistent with these rules shall apply to all refer.
ences to the Tribunal.

The facts relating to the reference appears to be as follows :—

On the 30th March 1908 Messrs. Hurdwary & Co. forwarded to the
Registrar of the Chamber of Commerce the two contract notes which contain
the submissions to arbitration and informed him of the dispute that had
arigsen between the parties. On the same day the Registrar wrote to Messrs.
Ebrahim Soleman & Co. and informed them of this fact. This letter also
contained the following statement:—* I shall be glad to receive your state-
ment of the case at your early convenience but not later than week from
date.’

Not receiving any answer to this letter the Registrar again wrote to
Messrs. Ebrahim Soleman & Co. asking their immediate attention to their
former letter and ending as follows :—' I am constituting a Court to adjudi-
cate upon thig dispute.’

The Attorncys for Messrs. Ebrabim Soleman & Co. wrote tfo the
Registrar on the 14th April stating certain grounds of objection which may
shortly be stated as follows :— ]

(i) That the contracts were void having been entered into through a
conspiracy between Hurdwary & Co. and one E. J. Timol who was formerly
in the employ .of Bbrahim Soleman & Co.; (i) that the contracts were not
for the bond fide sale of goods but were mere gambling transactions ; (jii) ’
that the persons constituting the firm of Ebrahim Soleman & Co. are owing’
to the death of parties and other circumstances different to those constitut-
ing the firm in 1904.”

On the 21st of April the Registrar appointed the two arbitrators who
both accepted the office on the same day. No notification of the appoint-
ment of or acceptance of office by the arbitrators was giver to either of
the parties. It was admitted before me that neither of the parties knew
the names of the arbitrators until this matter came on in Court. It
appears that it is the practice of the Chamber to withhold notice of the
appointment and names of the arbitrators from the parties to the reference.

On the 22nd April the Registrar sent the papers which he had in his
possession to the arbitrators and on the same day the arbitrators directed
the Registrar to send the papers that had been lodged by each party to the
other gide and giving time up to the 30th April for remarks to be sent
in and the ipapers returned accordingly. Oun the 25th . April the Registrar:
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wrote to both of the parlies similar letters directing them to send in their
answers by the 30th April but prohibiting them from raising any new
matter. On the 27th April Messrs. Burdwary & Co. sent in their
answer and on the same date the attorneys for Messrs. Ebrahim Soleman
& Co. wrote -to the Registrar reiterating the objections they had raised
in their former letter.

It appears that on the 29th April Messrs. Orr Dignam & Co.
golicitors to the Chamber were consulted by the arbitrators as to the
objections that had been raised by the attorneys of Ebrahim Soleman & Co.

On the 2nd of May the Registrar wrote to the attorney of Ebrahim

Soleman & Co. stating that the arbiteation ruust proceed and disagreeing
with their objections. This letter as appears by the record was drafted
by Messrs. Orr Dignam & Co. and one of the statements in this letter is
of importance wiz: The arbitrators have as empowered by the rule that
govern the reference obthined legal advice on the law points raised in your
letter. No notice however was taken of this letter from the Registrar.

On the 18th May the arbitrators by writing under their hands purported
to extend the time for making the award till the 15th June.

On the 9th of June the Registrar sent copies of the award to each of
the parties but omitting from the copy the names of arbitrators. The
awards both bear date 4th of June and simply award a sum of money to be
paid by Messrs. Bbrahim Soleman & Co. to Mesars. Hurdwary & Co.”’

On the 11th July 1908 Messrs. Hurdwary & Co.
presented a petition for leave to file the awards in
Court. The order was sought as against Ahmed
Musaji Saleji, Mamooji, Moosaji and Ismail Ahmed
Mahammadi, described as the surviving members of
the firm of KEbrahim Soleman & Co., and now carrying
on the winding up of the said firm. The application
was opposed by Ebrahim Soleman & Co.

On jhe 27th August 1908, Fletcher J. refused the
application, observing us follows :— .

[ After setting out the facts above cited, his Lordship continued :—]

“The first objection that appears to. me from the record to have any
substance in it is that the submissions to arbitration bear one anna stamps

only being stamped wunder Article 43 of Schedule I to the Indian Stamnp
Act 1899.

It will be noticed that Asticle 4 refers only to a note or memorandum
by a broker or agent to his principal intimating the purchase or sale on
account of such prineipal of any goody exceeding in value Rupees 20.
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Section 5 of the Indian Stamp Act 1899 enacts as follows :—

Any instrument relating to several distinet matters shall be chargeable
with the aggregate amount of the duties with which separate instruments
each comprising or relating to one of such matters wonld be chargeable
nader this Aet,

Section 6 of the same Act enacts : )

“ Bulbject to the provisivns of the last preceding section an iustrmnent
50 framed as to come within two or more of descriptions in Schedule I
shall where the duties chargeable theremnder are different be only chargeable
with the highest of such duties.”

Do then the contract notes comprise or relate to several distinct matters
or are they so framed as to come within two or more of the descriptions in
Schedule I to the Indian Stamp Act ?

The contract wotes in addition to the intimation by the broker of the
parchase or sale of the goods contain & submission in writing by the buyer
and seller to refer disputes to arbitration signed by the broker as the
authorised agent of the parties. To hold otherwise would mean that in this
case there is no submission in writing signed by either of the parties in
which case the award could not in any event be filed in Court as not heing
within the provisions of the Indian Arbitration Act.

If then the contract notes contein a submission to arbitration they fall
within the provisions of Section 6 of the Indian Stamp Act. A submission
to arbitration is chargeable with an eight.anna stamp under Schedule I
Article 5 of the Indian Stamp Act as au agreement not otherwise provided
for (Srm Bugabai v. Shio Ram, Bombay Printed Judgment 1883, page 151
referred to in K Seshadri Hiyangar's Stamp Law in British India Part T
Schedule T page 46). I may also refer to Russell on Arbitration 9th
edition page 56 where the learned author states that a subiission fo
arbitration requires an agreement stamp under the provisions of the English
Stamp Act 1891. There is no distinction on this point between the
English and the Indian Stamp Act. » '

I am of opinion therefore that each of the contract notes should have
borne a stamp of 8 annas. This being so it becomes material £0 .consider
Section 35 of the Indian Stamp Act 1899 which is in the following terms:—

“No instrument chargeable with duty shall be admitbed in evidence
for any purpose by any person having by law or consent of parties
authority to receive evidence or shall be acted upon registered or authenti-
cated by any saoch person or by any public officer unless such instrument
is duly stamped.

The arbitrators even though the parties do not take the objection ave
bound by the Indian Stamp Act to take notice of any vmissgion or jusuffi-
ciency in the stamping of ‘any document préduced -before them. They are
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also to require under proviso (a) to Section 35 of the Indian Stamp Act
before they receive in evidence or act under the submission the payment of
the necessary duties and penalties (see Russell on Arbritration 9th edition
page 157)  In the preseut case the arbitrators being persons having author-
ity by the consent of the parties to receive evidence acted upon the two
submissions to arbitration without the same being duly stamped contrary
to the provisions of Section 35 of the Indian Stamp Act.

Under the old practice an award had to be enforced in & suit and in such
a suit the plaintiff had to prove the submission under which the arbitrators
acted [ Ferrer v. Owver (1)] and though under the provisions of the Indian
Act an award may be enforced in the same manner as a decree yet it is still
necessary to prove that the arbitrators acted under a valid submission.

The Arbitration Act has only in this respect made the procedure for
enforcing an award simpler than that under the former practice.

Section 35 of the Indian Stamp Act is however clear in its provisions
and forbids any person having by law or consent of the parties authority
to receive evidence (as the arbitrators had in the preseat case) from acting
upon it uatil it is duly stamped. How then ‘can I say on the evidence
before me that they acted on a valid submission when the statute expressing
says that they shall not act upon it until sufficiently stamped. I must
confess that I have been unable to see any way out of this difficuity.
It may however be that if this were the only objection the court could
remit the matter to the arbifrators.

The next objection is that the award was made out of time.

Rule VI(3) authorises the arbitrators to consult and adopt the adviee of
solicitors upon any question of law arising in the course of the reference that
is after the arbitrators have entered upon the reference. Now it appears
from the record that Messrs. Orr Dignam & Co. weré consulted on
the 29th April and they gave their advice on the 1st of May. That advice
was given to the arbitrators in the course of the reference appears from
the letter of the Registrar to the attorneys of one of the parties dated the
2nd May in which it is stated that the arbitrators have as empowered by
the rules which govern the reference obtained legal advice on the law
points raised. Therefore on the 29th April the arbitrators had entered on
the reference.

Rule VI (1) provides that the arbitrators shall make their award in
wriling within 14 days after entering on the reference or on or before any
later day to which the arbitrators by any writing signed by them may from
time to time enlarge the time for making the award. The arbitrators
purported to enlarge the time for making the award pn the 18th of May.

(1) (1827) 7 B, & (. 427,
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But on that date the time for making the award lad expived and an enlarge-
ment by the arbitrators after their original time has expired is inoperative
(see Russell vn Arbitration 116).

But then it s said that Rale ¥I (o) provides that no award shall be set
aside or varied except for collusion on the part of the arbitrators. It is
sufficient for me with regard to this objection tv say that the present
application s not one tu set aside or vary an award.

1 am therefors of opiniou that the award was made out of time aud is
inoperative,

Now the next objection is that the reference was not condueted according
to the rules applicable thereto.

Ou this ohjection the first point raised is that the arbitrators improperly
concealed their names and the fact of their appointment. It is common
ground batween the parties that the arbitrators did conceul their names aud
that peither of the partics knew the names of the arbitralors uutil this
application was made to the Court.

By Rule IV oneof the duties of the Registrar is to notify arbitratory
and give notice of hearing. Rule VI(g) provides that certain things may
ouly be done with the express pennission of the arbitrators.

It ig clear to my mind that the rules contemplate the parties being noti-
tied of the appointment of the arbitrators so that they may apply to the
arbitrators for the express permission mentionedn Rule VI (g). Again if the
names of the arbitraters are withheld from the parties how can they apply
to set aside the procecdings for fraud or collusion on the parb of the arbi-
trators as contemplated by Rule VI (o) ?

The next objection on the rules is that the arbitrators did not appoint a
time and place for the tearing of the reference.

In my opinion they failed in their duty in not doing so. By Rule V1
(%) the parties have 7 days from the notice of appointment of a thme and
place for the hearing of the reference to submit their written statemeunt.
This period of T days does not begin to run uutil notice of appointment of
a time and place for hearing of the reference has been given to the parties.
1 also think that the permission mentioned in Rule VI (g) to appear before
the arbitrators is & permission to appear lefore them at the time and place
appointed for the hearing under Rule VI ().

Next it is said by the party opposing this application that Rule VI (g}
is ultra vires. _ :

In my opinion it is not. I doubt very muach whether this rule goes
furthier than the general rule of Law. Whether the arbitrators should or
ghould not hear ovidence and the parties by coapsel or otherwise must
depend on the particular circamstances in every case. The rule vests a

dixcrebion in a person exercising judicial fuxlctionsv which must be exervised
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in a judicial manner. Thus there are many arbitrations where the arbi-
trators are experts where it is pot necessary for them to hear evidence or the
parties as the arbitrators have themselves the expert knowledge rendering
them capable of deciding the matter without hearing evidence or the parties.
On the other hand the reference may be such that the arbitrators cannot
decide the matter in dispute without hearing evidence and the refusal to hear
evidence in such a case would amount to misconduct on the part of the
arbitrators. In the present case the arbitrators were correct in declining to
hear evidence on the allegation of fraud which went to the invalidity of the
submission. On the other hand they acted improperly in not taking evidence
to ascertain who were the parties liable on the contracts. The arbitrators
have never considered this matter at all and the form of the award is made
against a firm and there is nothing to shew who the members of that firm are.

The section of the Contract Act referred to by the solicitors to the arbi-
trators has nothing to do with it.

The present application is to file the award in Court so that it may have
the effect of a decree of this Court. But this Courl cannot make a decree
against a firm when it is jgnorant as to what persons constitute the firm.
This being s0 I am of opinion that not only did not arbitrators act im-
properly in not taking evidence on this issue but also that the award is bad
onthe face of it. But then it is said by the applicant that whatever mis-
conduct there may have been on the part of the arbitrators this is cured by
Rule V1 (o). As I have already pointed out this rule does not apply as
the present application is not one to set aside or vary the award. But even
if the application were one to set aside the award I am of opinion that
Rule VI (o) would be no bar to the jurisdiction of the Court to do so if
misconduct on the part of the arbitrators were shown urif it were shown
that the awards were improperly procured.

Section 14 of the Indian Arbitration Act vests in the Court a discretion
to do so in any case where the arbitration is a proceeding under that Act and
it is not competent for the parties by agreement to oust this jurisdiction
if they desire that the award should be enforced under the provisions of
that Aet. * For the above reasons I am of opinion that the present appli-
cation fails.

The applicant must pay the costs of this application. ™

The order was completed and filed on the 12th
February 1912.

From this order the present appeal was preferred
by Baijnath, the legal representative of Hurdwary
Mull who had been carrying on business under the
firm name of Hurdwary & Co.
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Mr. Pugh (Mr. W. Gregory with him), for the
appellant. Fletcher J. was in error in holding that
the proceedings in arbitration were vitiated because
the contract notes were insufficiently stamped. The
want of stamp or insufficiency of stamp would not
invalidate the submission. Further, it is submitted it
was quite unnecessary to stamp the contract notes with
sight-anna stamps on account of the arbitration clause:
The Bomboy Co. Ld., v. The National Jute Mills
Co., Ld.(1). The practice has always been otherwise
[Mr. Pugh was stopped on this point]. The other two
voints which the respondents urge are—(i) that the
award was out of time, and (ii) that the award was
made against a firm and there is nothing to shew
who the members of the firm were. These points
cannot be taken at this stage. Their correct course
was to move the Court to set aside the award under
gection 14 of the Arbitration Act: Thorburn v.
Barnes(2), Bache v. Billingham!3).

Mr. B. C. Mitter (Mr. 4. N. Chaudhwrt with him),
for the respondents. I donot press the question of the
insufficiency of the stamp, as it could always be cured
by a penalty. The points T press are—(i) that the
award was out of time, and (ii) that the award was
made against the firm, whereas the appellants claimed
relief against particular individuals. Rules were
framed by the High Court under section 20 of the
ITndian Avbitration Act. Under rules 7 to 9 this is
the proper time for us to raise our objections to the
award. Under the rules, once the award is filed,
there is no further opportanity to set aside the award

[JeNkINS C.J. The rules appear to be in conflict
with the provisions of the Act, and to that extent are

- inoperative.]

(1) (1912) 1. L. R. 39 Calc. 589. (2) (1867) L. R. 2 C, P. 384,
(3) [1894] 1. Q. B. 107..
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If the Court holds the roles are had. and thur an
order should be made for filing the wwureds, the awards
shounkl be tuken to be filed ax of date, so that we nay
have an opportunity ol mising our objeetivns to the
awarils.

JENKING CLJ. Thisappeal wrises ont of an applica-
tion preferred us far back ws the 1leh of Jualy 1008,
whereby it was praved thut an order should be made
that certain awards be filed in Court under the provi-
sions of the Indian Arbitration Act of 1889, The res-
pondent formulated his objections in an aflidavit, but
the principal ground on which the application failed
before the learned Judge by whom it was beurd in
the first instance was that the whole proceedings in
arbitration were ineffectual, becuuse the sabmission
wus insufficiently stumped. We cannot aceept that
view. The parties have stamped their docament in
accordance with the practice which has been recog-
nised by this Court for a long series of vears, and
we arve not prepured to question that practice on the
materials at present before us..

But, apart from that, there were certain other
grounds on which the learned Judge thought there
wasg a difficulty in the petitioner’s way, and in parti-
cular he considered that the award was ouf of time
and that there was a difficulty as to who were the
membegs of the firm against whom the award went.

A good deal of difficulty in this case has been
occasioned by the rnles of Court framed under the
Arbitration Act. But it appears to me that so far as
they do create a difficulty, they are not in accordance
with the Act. Effect, therefore, cannot be given to
them. The Arbitration Act provides that the High
Court may make rules consistent with the Act, and
in particular as to the filing of awards and all
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proceedings consequent thereon or incidental thereto,
and all proceedings in Court under the Act. Now,
the Act itself provides in section 11 that “ when the
arbitrators or umpire have made their award, they
shall sign it, and shall give notice to the parties of
the making and signing thereof and of the amount
of the fees and charges payable to the arbitrators or
umpire in respect of the arbitration and award.” The
second clause of the section provides that * the arbitra-
tors or mmpire shall, at the request of any party to
the submission or any person claiming under him,
and upon payment of the fees and charges due in
respect of the arbitration and award, and of the costs
and charges of filing the award, cause the award, or a
signed copy of it, to be filed in the Court; and notice
of the filing shall be given to the parties by the
arbitrators or umpire.” That clause appears to me
to be clear. Then it is provided in wection 13 that the
Court may remit the award, and in section 14 thai
“where an arbitrator or wmpire has misconducted
himself, or an arbitration or award has been improperly
procured, the Court may set aside the award.” Sec-
tion 15 provides thas an award on a submission, on
being filed in the Court in accordance with the fore-
going provisions, shall, subject to certain exceptions,
be enforceable as if it were a decree of the Court
The filing therefore is an act to be done, not on the
application of the parties, but at the instance of the
arbitrator; and when the award is filed, the result is,
not that there is a swif in which a decree has been
passed, but that there is an award which shall be
enforceable as though it were a decree. This topie
is very clearly discussed in Tribhuwandas Kallian-
das Gajgfar v. Jivanchand (1), where reference ls
made to In re a Bankruptcy Notice(2), an English

(1) (1910) L L. R. 85 Bom. 196, (2} [1907] 1 K. B. 478,
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decision on a cognate section. In the circumstances
it appears to me that we must adhere to the Act; and
what we must now do is to direct, as the petitioner
prayed, that the award be filed. The filing must be
as of the date when it should have been filed, that
is the 27th of AugustdA908: but as this order is made
on}]y today, that fact must be borne in mind if the
respondents counsider that they have any objection
which they can urge in accordance with the terms
of the Act. We must, therefore, set aside Mr. Justice
Fletcher’s order, and direct the award to be filed.
Costs throughout will be added to the sum awarded,
so that the enforcement of their payment will depend
upon the power to enforce payment under the award.

WOODROFFE J. I agree.
Appeal allowed.
Attorneys for the appellant: Leslie and Hinds.

Attorneys for the respondents: S. D. Dutt & Ghose.
4.C.
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